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IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE, BHISHO)

CASE NO.: 80/2011 - DATE: 4 MARCH 2011
In the matter between

FE‘DSAS & OTHERS APPLICANTS |

and

DEPARTMENT OF EDUCATION | -

& OTHERS RESPONDENTS -

~ EX TEMPORE JUDGMENT

'EKSTEEN J:

This. application flows from réview. proce'edings-whicﬁ Wefe
instituted in terms of .the Promotion of Administrative Justice
Act. | shall refer to the parties herein as they were referred to

in the main application.

The applicants have embarked up_on:'re\}iew'p'roceeding-s' in
which they seek an ‘order rewewmg and settmg aslde the

decnsnon not to fill substant:ve educator posts at public schoo[ '

~in the Eastern Cape whlch in"2010 were occupied by educators

on a temporary basis In addmon they sought an interim order o

restormg and preserving the status quo anfe by remstatmg

such educators pendente lite. After hearing argument and
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considering further written heads of argument .1 made the
-foilowing order:

1. The respondents are ordered to fill all substantive

eduéator posts which in 2010 were occupied by educators

5 ' on a teni'porary"basis at pt)b!ic sc'hools' in the Eastern‘

Cape Provinde within 5 days of the date of the service 6f |

. this érder by reinstating and__._continui-ng to employ such

educators pending the finalisation of the review

proc,aédiAng-s‘- instituted in this court 'unde,r case no.

10 60£2011.

The respondents have filed an applicatibn fo% leave t6 aﬁpea!-
against the granting of this relief. In response the applicants
filed an application in terms of Ruie" 49(11) of the Uniform
15 Rules. of .Court wherein the.y seek a directio.n that the re<lief
granted should not be suspended by the appeal process and

should be implemented with immediate effect.

i redu‘ested .thét thé parties‘address' me -particu'lérfy on the

20 question whether the grant of an interim mterdsct pendente lite
was app_ealable Appeals from judgments or orders from the
High"Co.urt are governed by section 20 of the'Supreme‘ Court
Act, .59 of 1958, Section 20(1) énd (2) are 'of application, they
read as follows:

25 . i (1) An'appeali from a judgment or order of the

60-2011/NC/04-03-2011
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court of a Provincial or Local Division in any civil
procee.ding's-or against any judgment or order of
such a court given oﬁﬂappe"al éhall be heard by the
Appellate Division or a Full Court, as the case may
.be. | |

(2)(a) ~ If leave is granted under subsection
- (4)(b) to appeal 'again-st the judgmenlt or order, in
any civil proceedings, of a court constituted before
a singié judge, the court agains{ whose judgment or
order the appeal is to be mapfé of the Appellate
Division, according to whether leave is granted by
that court or the Appeliate bivision’. shall direct that.
the Vappe'al_be heafd by a Full Court uniess it is
. satisfied that the _questidns of law alhd of fact and
the other con’si:der'ations involved in the‘appeai are
of such a nature that the appeal requnres the

' .attentlon of the Appeilate DIV!S]OH.

' The jurisdictional requirements for the civil appeal emanating

from a High Court sitting as a court of first instance is
therefore twofold, .They Were set (v)vut by HARMS AJA in the
matter of ZWENI! v THE MINISTER OF LAV\} 7AN'D‘ ORDERV
1993(1) SA 523 at 531B-E as follows; | '

"The jurlsdlctlonal reqwrements for a civil appeal

emanating from a Provincial or l.ocal Division sitting

60-2011/NC/04-03-2011
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as a Court of first instance are twofold:
(l)tﬁe decision . appealed against must be a
- ‘judgment or order’ within the meaning of those
. words in the context of s 20(1).in the Act; and
S ' (2)the necessary leave to appeal must have been
granted, either by the Court of first instance, or,
where leave was refused by it, by this Court._
Leave s grantéd‘ if there are reésonable
'prospects of success. So much is frite. But, if -
10 ~ the judgﬁlent or order sought to be appealed
agaihst ‘does not dispose of all of fhe. issues
‘petween the parties the balance of convenience
must, in  addition, favour - a prie“cemeai
‘consideration of the case. In'othér words, the
.15 . test is then ‘whether the appeal - i-f leave were
given - would _Iead. to a just aﬁd reasonably
prompt‘resolution of the real issue between the

parties.”

20 The q'uestion_'whether the decision is an appealable'judgment '
or an order has'béen the su'bject 'of much !egarl debate it seems '
to me that this d'ebaté has now been sub'stahtially settled and

| exp‘lained by the Suprgme Court éf Appeal in ZWENI v THE.
MINISTER OF LAW AND ORDER. HARMS AJA (as he then

25 was) éummarised the authorities as follows at page 531 and

60-2011/NC/04-03-2011



A
Fron:DEPT OF JUSTICE~BISHO HIGH COU To:0415624445 11/06/2011 12:47 1445 P. 008
-5- | JUDGMEMT

following:
“l would summarise the matter as follows:

1. For different reasons it was felt down the .ages-

} that declsions of a ‘preparatory or procedural

5 ' ' charécte_r' ought not to be appeaiaﬁie (per
SCHREINER JA in PRETORIA GARRISON

INSTITUTES case supra at 868). One is that, as

a general rule, biepemeal consrideration of caées

is' discouraged. The rimporta\'nce of this factor

iO has somewhaf dimi’nis_hed' in' recent times '(SA
EAGLE VER'SERKERlNGSMAATSKAPPY BPK v

| HARFORD 1992(2) SA 786 (A) at 791B-D). The

emphasis is hdw rather on whether an appeal vﬁ[l
necessarily lead to a more expeditious and _co_St: |

15 “effective final delterminati-oé of the main d‘ispute
between the parties and, as' such,‘ will dec‘isive!y
contribute to its final solution,

-2,.In order to .-achie\'/.e_this result, a number of

different legislative devices have been em.ployed

20 : from time to_‘time. The réquirement of iea‘ve té
appeal is one. Another is to prohibit éppeais

unléss the order appeale'd, ag.ainst has the‘eff'ect.

of a final judgment. And the Courts have, by Way

of interpretation, held cc‘)nsi.stently that rulings

25 : are not appealable decisjo‘ns.'

60-2011/NC/04-03-2011
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3. fhe expression ‘judgment or order’ in s 20(1) of
the Act has a special, almdst technical, meaning;
all decisiolns given in the course of a resolution
of a dispute between !itig-ants aré not ‘judgments

5 or orders'... . |

4, The word ‘judgm.en.t’ has (for 'pre‘se-n.f purposes)
two meanings, firgt the rea_soning of the judicia!
officer (knﬁwn - to .'American 'juriéts‘ 'as his
‘opinion’), and second, ‘the pronoqncemenf of

1o - the disposition’. '(Garner A Dictionary of Modérn
Legal Usage sv ‘Judgments’, ‘Appellate Court’)
upon relief claimed in a trial action. In the
context 6f s 20(1) we are concerned with the
latter meaning only. An ‘order’ is sajd be a

15 | judgment for relief claimed. in aﬁplication
prdceedir'i‘éls'.r.. . 1 would veniure to suggest that
the distinction between judgment' and ‘order’
.formallst:c and outdated; it performs. no functlon

| and ought to be discarded,

20 - 5..Sec'tion 20(1) of the Act no. 1ronger' draws a
distinction betWeern ‘judgments or‘orders.' on the
one hand and intér!ocufory orders on the other.
The distihétion now is betweén 'judgments or

~ orders' (which are app’ea!ab]é with E,eav._e) and

25 . decisions which are not ‘judgments or orders’... .

60-2011/NC/04-03-2011
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6. Whether so-called 'simple interlocutory orders’

ie
'all orders pronounced by the. Court uponu
matters incidental to thé main dispute
5 | preparatory to or during the progress of tﬁe

_Iitigation"'
.an‘d not having a final or definitive effect, are
either ‘jud'gments or orders’ or simply ‘rulings’
has not yet been decided by this Court... .

10 7. in determining the nature and the effect of a
judicial pronouncement, 'not méreiy the form of
the order must be -considered but also, and
predominantly, its effect’... . |

8. A 'judgment or order’ is a decision which, as a

15 o general principle, ﬁas thfee attribtit;as, first, the
decision must be final In effect and 'not
susceptible to alteration by the Court- of first

. instance; second, it must be definitive of the
rights of the part.ies; and, t_hird, it must have the

20 ' : effect of Vdié.posing of atl least a substantial

| portion of the relief claimed in the maln
proceedings. ... The second is the same as the
often stated requirement that a decision, in order
to quaiify as é judgmént or order, must grant

25 definite and distinct relief...

- 60-2011/NC/04-03-201 1
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9. The fact that a decision may cause a party an
inconvenience or place him at a disadvantage in
litigation which nothing but an ap‘peal can
correct, is not taken into account in determining

5 its a-ppea!ability. ... To illustrate: the exclusion °
of certain evidence may ha_mﬁer a -party in
proving his éaée. That party may notionally be
abié' to prove it by adducing other evidence. n
that event an incorrect exclusion would not

10 - necessarily have an effect on the\‘final result. In
decidirig upon the admissibility of ev.idénce a
court :s not called upon tc:i sperculate upon or
devine (with or without the assistance of the
parties) the ultimate effect c':f. its decision on the

15 : , cour.se of the litigation. ..." |
The relief granted in this matter'is an order pendente lite only
\iuhich serves merely .to preserve the étatus guo. ante, it does
not'rdispose o-f any portion of the relief sought in thé main

20 appli_c;ation.‘ For this reason it fails the first test to qualify as a
judg‘meh‘t or order in terms of section 20. Indeed if the grant of -
'an interim interdict pendenfe lite were to be appealable it
would defeat the very purpose of the remedy. The test which
has been applied for many years to deter_mirie Whether a matter

25 is  interlocutory was approved afresh in AFRICAN-

60-2011/NC/04-03-2011
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WANDERERS FC v WANDERERS FC where MULLER JA
states as follows: |
“The principle‘ to be applied in determining .whetﬁér
a preparatory or Vpro'ée"durat order is purely
int-erlbcutory is tald down in the Iea'ding case. of
| PRETORIA GARRISON INSTITUTES v _DAN!SH
" VARIETY PROD'UC-TS (PTY) LTD, namely that such
a.n order is purely interfocutory uniess it is such as
to 'dispose of any issue or any -portion of the issue
in the main'acti\c'in or suit’ or unless it ‘irreparably
anticipates or precludes some of the relief Which
would or might h-al.ve been given at the hearing.’
Earlier judgmeﬁts which laid down a further test,
‘namely whether the order‘ causes ‘ir.reparable
prejud'ice, are overruled by the majority judgment in
PRETORIA GARRISON INSTITUTES case, in so far
as they purport to téke into account prejudice -
'sﬁch as the loss and incon\ienience caused by an
interim interdict - whlch does not directly affect the

issue of the su:t b -

An mterlocutory order may be revas:ted at any tlme by the court-
of flrst mstance (see ZOND[ v THE MEC OF TRAD!TIONAL

AND. LOCAL GOVERNMENT AFFAIRS 2006(3) SA 1 (CC')).

~ The order granted in this matter is also.not final in effect.and

60-2011/NC/04-03-2011
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may indeed be revisited by the court of first instance, It_ has
been held for many years that the refusal of an interim intérdict
is a finél judgment'an-d therefore appealable. The same does
not hold true for the grant of an interim interdict, no'appeall lies
5 againét an order granting an interim interdict periden.te lite
(see for example DAVIS v PRESS & 'CO 1944 CPD 108;
AFRICAN WANDERERS FOOTBALL CLUB ('PTY)-LIMITED-,V
WANDERERS F0,0TBALL CLUB 1977(2) SA (A); KNOX
D’ARCY LIMITED~AND OTHERS v JAMISON AND OTHERS
10 1996(4) SAl 348 (A); see also HERBSTEIN AND VAN WINSEN
the Civil Practice in the High Courts of South Africa, 5"

edition, volume 2 at page 1209.

Mr Mbenenge on b'ehafl'f of the re'spondents argues, however,
15 that the court has assumed jurisdictidn wi;i’ére none exists.
This argument centres on the i_nterim relief. It is argued .that
the interim relief granted reinstates -educators in their earlier
pbéition and therefore it is a I'aboulr dispute and falls within the
jurisdiction of the Labour Courts. Mr Eu.ije_n_on the other hand
20 .éubmits that the dispute before this court is purely of an
administrative nature. The clau_sé of action does not concern
the contractual relat'io'nship between the respohdehts“ and
educators and no reliance is placed Upon these issues. This
being’ so the issue is not é labour dispute, the dispute is an

25 administrative one which has at its -base the .Constitutional

60-2011/NC/04-03-2011
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right of learners to basic education as envisaged in section 29
of the Constitution. “Th‘ere is no dispute betlween the pérties
relating to the jurisdiction of this court in‘the main appliéation,
-nor about the court's inherent power to grant interim relief in
5 lcdn‘trol!ing-its process. The. Iawfuiness of the termination of
the-contracts of educators as between employer and employee
is not an issue before this court, nor is it relevant. The interim
relief sought is soug'ht in terms of -section 38 of the
Constitution of Soufh African. The applicants focus standi to
10 approa.ch this' court in terms. of section 38 is not challenged.
Section 38 empowers the court to grant appropriate relief
where it is alleged that subject’s rights in terms of the Bill of -
Rights have beerf infringed. Curre'ntlyr.it is' common cause
thaAtl ét best for the respondents 4 471 educator po‘sts are
15 vacant in public school as a result of factors set out inr.my
reasons qu judgment. The respondents argue in terms of the
rel‘evént legislation -these positions nee,d_‘still. to be irdentified,
advé_rtised, sifted and asées_s’ed by ir?tervi.ewers. Then the
Governing Bodfés must ‘maké recommenaations,td'the Head of
20 the Department in respect of the appointments; It accordingly _
~says these posts may be .fill.ed by the end of lApriI. This will
have a deva‘stéting impact on the Constitutional right of
learners in the Eéstern Cape. For'this reason | conside;r that
there is only one ménner to cure the i-nfringement and that waé

25 the order for the reemployment of those who have already

60-2011/NC/04-03-2011
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been sifted and approved, that is, those who occupied these
positions before 31 December 2010. This is considered to be
appropriate relief pendente lite, it has nothing to do with any _

labour dispute.

In the cichms—ténCes | am of the view that the order pendente
lite is not appealab‘le‘. Thél application for leave to appeal is
accdfdingly dismissed. The reSpondents are 6rde'red to pay
the costs of the application.

10

- In these circu'mstan.ces- the application in terms of Rule 49(11)
essentially becomes. academic. Mr Euijen -on behalf of the '
~applicants urged it upon me that even if | did dismiss the
application for leave to appeal | should grant t‘hé order in terms
15 of Rule 49(11) because, he submits, that the respondents may
| well resolve to petition the Chief Justice for leave to appeal
and therefore again sﬁspend the order. it s.eemslto me,
‘however, that aﬁ order as sought by the applicants can only be
Qra_nted 'i'n circumstances whefé there is an appeal proc'essi
20 * .pending which has the effect of currently suspending .the
judgment of the court. To grant such an order otherwise would '
‘be a mere academic exercise, one upon whi'c'hA the court will
not embark. The appl_icants may renew ,thei'r-application on the
same pépe‘rs duly amplified if ﬁecesséry in the event -of a

25 petition being submitted.

60-2011/NC/04-03-2011
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To note an appeal or for that matter to takea@ other step with
the sole purpose of suspending the order of the court in
circumstances where the appeal process would be an exercié'e
5 -in futility is an abuse of the process of court. (See ABSA
BANK LIMITED v OLIVIA PROPERTIES 1999(4) SA 348 (A).)
The circumstances of this case were very similar to thé present
noting an appeal against an order which was obviouély interim
and _therefore.not appealable. in these .,circum.stances |
10 cd_nsider it appropriate to express my vieWs on the ébplication

~in respect of Rule 49(11).

It is trite that in exerciéing a discretion the court should have
‘ rega.rd inter alia to the followingAmatter-_s:

15 1. The pt.)te'nti'ality or irreparable harm or brejudice beingl
sustained by the respondents on appeél if leave to
execute were to be granted _and by the applicants if leave |
to execute were to be refused. | |

2, Tﬁe prosper_:té of success on ‘appeal including ' more

20 partiqulariy Vthe quéstion as to whether th_e appeal is
frivolous or Qexatious or has been noted with a bona fide
intention of seeking to reverse the judgment or for some

“ indirect purpo_sé. | |
3. Where there is a potentiality of irreparabfe harm or

25 prejudice to both parties, then the balance of hardship or

60-2011/NC/04-03-2011



A
From:DEPT OF JUSTICE~BISHO HIGH COU To:0415824445 11/06/2011 12:60 f#t4db P.015
-14 - JUDGMEMT

convenience, as the case may be.

| lhave iﬁ my reasons for judgment- considered the balance of
conveﬁience and the prejudice which either party may suffer if

5 the interim .order y&ere_ granted. | am of the view that the
interim order is blainly not appealable and if leave were to be
_g:ranted | do not consider the prospects of success to be good.’
Dec-isive, however, is the plight of learners w};ap, on a -Iarge
scAaIe are left without educators pending the. resolution of the

10 current dispute. The callous ré‘spohse- of the respondentis is
‘ essentiallyAthat- they should simply wait'and that their problems
may be attended to af the end of Apri.l. The application as.ll
have said is brought in terms of section 38 of the Constitution
inter alia in thé public interest. Their interests are accordingly

1'5 considerations which are to be.- consi'dered in these

circumstances.

| have had the benefit of affidavits filed in terms of the Rule
49(11) application and a full answéring affidavit. | have heard
20 argufnent on the issue and | have had the benefit of heads of
argunﬁent filled ‘on behalf "of the respondc_ents. i hhave given
careful consideration to these issues. Lest t-here_ be any
misunderstandihg, had | not come to the concl_usion todéy that
this matter was not appealable | wouid have granted the order

25 in terms of Rule 49 (11).

60-2011/NC/04-03-2011
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In the circumstances | consider that the applicants are entitled

to the costs of the a‘ppl,i'cation brought in terms of Rule 49(11).

5.
In the result:
1. The application for leave to appeal is dismissed.
2. The Respondents are ordered to pay the cost of the
applicatién for leave to appeal and the costs occasioned
0 by the application in terms of Rule 49(11).
15

JUDGE OF THE HIGH COURT

60-2011/NC/04-03-2011
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