03/ 10 2008 14:58 FAK 051 522 6302 FEDS &S ool n1a

03-0¢.3,0ct. 2008512:06  BOUITY HOUSE CHAMBERS * 046622900, 0895 P 77 Wudiuc
0466229860 '

W om
[ v
ad

IN THE HIGH COURT OF SOUTH AFRICA
EASTERN CAPE DIVISION ' Cage No. 454/08

In the matter betwaen ‘

QUEENS COLLEGE BOYS HIGH ISCHODL Appllcant
and

MEMBER OF THE EXECUTIVE COUNCIL,
DEPT OF EDUCATION, EASTERN CAPE GOVERNMENT First Respoodent
HEAD OF DEPT OF EDUCATION, FASTERN CAPE

ol

PROVINCE Second Respondent
AFIKO SILQ AND TEN OTHERS Third to Thirteenth
« Respondants
JUDGMENT
Froneman J,

[1] During July and August 2007 the third to the ninth ragpondents, the twelfth
respondent and the sons of the tanth, elovgmh and thirieenth vespondents (“the learners’)
made themeelves gullty of misconduct whilst studying at the epplicant (“the sohoo!'), The
misconduct ranged from the use of intaxicating liquor ¢nd dagga and gross |
insubordination towarda the headmaster of the sehoo). Disciplinary hearings wers held

where the leamners admittad their misconduot. The governing body of the school then
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recommended thelr expultlon from the school, but the firg] respondent refused to ancept
that recommendatiot and referred their cases back for &lt=rnative sanctions, The school
now seeks the review and setling aside of her decisions under the provisions of the
Ptomnotion of Administrative Justice Aot 3 of 2000 (‘PAJA®). In turn the first and second
respondents (‘the depertment’) brought a counter application for the raview and satting
aside of the dlsciplinary procasdings hald by the sehool.
[2] The cenclugion reached in this judgment is that there 1a no merit in the covnter
application for review of the disciplinary proceedinge and that in mspﬁ of some of the
leamers, but nat all.of them, the department’s decision not to confirm the recommended
sanetion of expulsion must be reviewed and set aside, But before dealing with the

« raspective {nsues raised, tha law, and the application of the law to the respective cases In
order o provids the reasane for the canclusion arrlved at, it ja necessary to dispose of

certaln proliminery aspeots.

[3] 8ix of the Jeamars left the school at the and of 2007. Tha remaining five leartiors are
all In grade 12 and are due to somplets their school carsers in about two months' time,
After some debate in argument it was accepted by all parties that one of the {ssucy rajsed
on the papers, namely whether to refar the matters back to the departmant or to substitute
my own danlnlm-n for the department’s In the event of a sucoessfy) review and setting
aside of any of the department’s decisions, need not be determined in Hiig Judgment, This
ls, in my view, a sensible and practical arangenient, Any possible remeining live dispute

between the school and the department may adequately be. met by an order to review and
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aet aside those decisiong of the depertment thet do net comply with the provisions of the
law, without referring any matters back to the department for further decisions in respect

of any of the leamners, or for me to sybstitute my own decision In respeet of thoss matters,

The grounds of revigw

{4] Four instances of misconduct are at |ssye, The first relates to the consumption of
liquor by six of the lammers on a aporting derby day of the school with Selbome College,
Eaet Londoen, on 28 July 2007. The seeand concems the act of insubordination by ene of
the learners on 23 August 2007, The third eoncerns the conaumption of liquor by one of

the learners in Quesnstown on 24 Auguet 2007, The lagt concerns the &moking of degga

on 24 August 2007 by three lsarners, Bsch of these four matters wais dealt with separately

by the soheol and the department, On cach occagion the formal process of an
investigation, a disciplinary hearing, a racommendation by the school governing body
and & final decision by the department was followed. Each final decision was glven on
the basls of the informetion forwarded to the department by the school. Separate reasons
for the respective decisions were provided to the schaol by the department. Thoss reasons

provide the basis for the applicant's grounds of review,

[5] In the founding papers the reasons glven In repect of each deoision anla analyzed and
then attacked for containiug errors of law and fact; for being irrational, erbitrary and
capricious; for Indicating that the first rea;lmndent was atting beyond the scope of'the
applicable Act and regulations; for showing a failure by the first respondent to zpply her

mind properly; and for her having taken into account irrelevant consideratlons and
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ighoring relevent ones, Finally, the appllcant contends that “an analysis of the roasons for
the decizione, ... viewed cumulatively” confirmed an “institutiona) bias against approving
recommendations of expulsion” which Indicated thet she had “abdioated her

responsibility to apply hier mind to the facts”.

[6] The eounter application for teview saeks an orderreviewing and setting aside the
school’s diseiplinery proceedings on the basis of cartsin alleged formel procedyral
shorteomings, such as short notice to the [samers and the fiilure to adhere to certain

prescribed steps in the investigation and congideration of the matter.

[7] The dephmnent contands, in addition, that the applicant's review apploation is moot

« in that it does not raiee & live justiciable issu,

The applicable lew

{B] The governance of a public schao] is vested in its govarming body (5 16 (1) of the
South African Schools Act 84 of 1956 (‘the Act’)). The governing body stends in &
position of trust towards the echool (s, 16 (2)). The professional menagement of the
schoo] must be undertaken by the schoal principa) under the authority of tha head of the
relevant department of education (s, 16 (3)), The govaming body of a public school must
adopt a code of conduct ll-'nr Jearners after consultetion with leatners, parents end
sducators of the school (. 8 (1)), Such a code of conduet must be aimed at establishing a
disciplined and purposaful sehoal environment, dedicated to the impmveﬁent and

maintenance of the quality of the leaming process (s. 8 (2)). The Minister of Education
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may determinc guidelines for the cansideration of govarning bodies In adopting a code of
condued for learners (5. 8 (3)). A code of condyet must provide for & fair process in
disciplinary proceedings in order to safeguard the interests of leatners (5. 8 (5) (a)) and
must also provide for support maasures or structures for counselling a Jearner invalved in
disciplinery prooeedings (s. 8 (5) (a)) A Jearner is obligad to comply with a schoo!'s
code of capduct (s. 8 (4)),
[9] A Jearner et & publie sehoo!l may be expelled only by the head of the departirant of
education in a province if found guilty of serions misesnduct sfler fair disciplinary
proceedings (s, 9 (2)). What behaviour of a leamner constitutes g&rious miscondugt must
be determined by the Membar of fhe Provineia] Exeoutive Council by notice [n the

- FProvincial Gazette (3. 9(3) (8)). A governing bady of 1 sehool mey maks a
resorminendation to the depertmentel head of education in the province to mxpel a learner
from the school (& 9 (1C) (b)) and the head of depertment must consider the
resomimendation by the governing body and must deside whether or not to ewpel a learner
within 14 days of receiving such a recommendetion (5.9 (1D)). Feir dissiplinary
proceedings to be followed in expulsion cases must be determined by netiee in the

FProvincial Gasetta (s, 9 (3) (b) 2nd (c)).

I 0] I the present case the neoessary determinetions for a falr disel plinary process in
expulaion cases and what constitutes setious misconduct under s. 9 (3) of the Act have
been made (Provineis] Gazette, Enstern Cape Provinee, No, 4 15, 25 June 1999). It is not

in dispute thet the use or possession of intoxicating liquor or drugs, as wel| as gross
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subordination falls within this detenmination or definition of what constltutes serioug
miscandvet ( regulation 2,1 (b) and (c)). It is alse common cavse that the school’s own
code of conduct wes eppraved by the department, conforms Lo statutory guidelines and
makes it clear that the consumption or possession of Intonicating liquor or drugs may laad

to expulgion,

[11) When a head of & department niakes a decigion under 8, 9 (1D) whether o net to
expel a learner she exercises & dlscretion which may only be set aside on review on the
grounds set out in PAJA (Boto Star Fishing (Pry) Lid'v Ministar of Envivonmental Afiairs
and othars 2004 (4) 8A 490 (CC), paras. [21] to {26]). She must, of courss, in exercising
her discration, take into sccount the recommendations of the school’s governing body, as
well ot other factors Implicit in the provisions of the Act and regulations. She 1a required
to aict reasonably and to strike @ reasonable equllibrium between the differant factors Bt
the factors themselves are nat detsrminative of any particular equilibrium. Which
equilibrium is the best in the circumstences 1s laft to ler. A Court’s tosk iz merely to
determine whether the decision made is one whish ackieves a reasonable equilibrium in
the circumstances ( Bare Star Fishing, above, pars [49]), What wil] constitute a
reagoneble decision will depend on the eiroumstances of each cage. In Boro Star
Fisherias, above, O*Regan stated that the fhctors relevant to determining reasonablences
(para. [45]): |

“will include the naturs of the. desiglon, the nature of the serpating intarama involved and the Impact the
dealpion on the lives and well-being of those at¥agted. Although the review funcllont of the Cour now
have a substantlvs sy well as a prosadurm) ingradien, the distinction batwean appoals end reviews continuas
1o be significant, ‘The Court should teke are pot o ugurp the funclions of sdministrative ngemeics. Its tagk
is to enaure that the decizione takan by advlniatrative agenples fall within the bounds of ransonablensss as
required by the Constitution,”
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Elsawhere in that judgment, at para, [44], she staleg that en adminjsiretive declelon will

he reviawable if 11 15 “one that 5 reagonable decigion-maker conld not reach™.

[12] In contrast to the main epplication for review (which for eonvenistos may be
categorized s a particular ingtance of eubstantive ‘ralionelity’ raview) the counter-
application for review is grounded on allegations of procedural unfaimess relating to the
diciplinary hearing, In erder for thet application to sicosed [t 100 must fall withtn the

requirements set in PAJA, particularly the provisionsof ss. 3 (1) and 6 (2) (¢).

[13] The department has also raised the issus of moginess as & reason for not determining
the application, The concept of *mootness* eppears to have entered our legal lnng'ua.gc.
after the introduction of the Constitution and the advant of senmtitutions) damocracy.
Frior g that, the issuc of whether & court should stil] determine issues which have bean
practically resolved, wie dealt with in the context of having 16 traking coste orders in
proceedings whers the substantive merite had bten resolved In some way or enother. In
those cases the meits of the eriginal issue for decigion played a role in the eventual costs
decision, but nermally only to fhe extent that the merits could be dealt with by the court
on the available material hefore; it without incurring firther coste ( for example, Gamlon

Drvestments (Pty) Ltelv Tvilion Cape (Pty) Lid 1996 (3) SA 692 (C) al 700 E - 701D).

[14] In conatitutional matiers the Constitutional Court has held that & case is moot and
therefore not justiciable if 1t no longer presents an sxisting or live controversy (Narionel

Coalition for Gay and Lashian Equality v Minlster of Home Alfairs 2000 (2) 5A 1(CC)
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&t pare. [18], nots 18, with reference to amongst athers JT Publishing (Phy) Ltd and
another v Mintster of Safety and Seourily and others 1997 (3) 8A 514 (CC) (1996 (12)
BCLR 1599), para, [17]), The existing and live controversy I8y, in a particwlar case,
relate to continuing policy and legality issues even ifthe immediate upplication of thoge
igeues to the facts of # case may have been resolved {compare Mohamed and another v

Presidont of the RSA and others 2001 (3) SA 893 (CC), pera, [70]).

Appiicetion of the law 1o the faels

[15] 1t is perhaps convenient to deal with the eounter-application for review and the issue

of mootness frst.

[16) When the recommendation for ¢xpulsion of the governing board came before the
first respondent it incuded the reoard of the diselplinary procesdings, She determined, on
her own version, that the diseiplinary proceedings wer fair and then went on and made a
decision disallowing expulsion on other, non-procedursl grounds. In my view that is the
end of the matter for the first respondent ag fer s the propriety of the diseiplinary
procedure is concerned. If she was dissatisfied with the propriety of the procedure she
should have made that detarmlnation when the matter came before her for a final decision
&nd deciimed to order expuleion for that reesen, Once she acoapted the propriety of the
procodure ghe was bound to detsrmine the matier on substagtive grounde (Faad, Wastern
Cape Education Dapartinent and others v Governing Body, Point High Sehool and othars
2008 (5) SA 18 (SCA), para. [10]),

Fonss013

B0466278iN0. 0895 P, 9. UIU/uaL
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[17] A related reason why the counter-applicetion muet fiil (which eppliss not only to the
first respondent but also to those learners wio helatedly saught (o step onte the courter-
application for review bandwagon) is thet no actual declsion which materially and
adversely affected their rights or legitimate expsctations was made at the disciplinary
hearing: whet resulted wag a recommendation by the governing body of the school to the
first respondant for her to make a decision. She madea decision in the learners® favour as
far as expulsion is concerned, Logjcally the alleged prosedural flaw may provide grounds
for atiacking her decision as unlawfu) administrative aotion under the provisions of
PAJA, but it seems ebsurd that the lasmers would ssek that result where a decision in
their favour was made. 1 did not understand counse] for the department and thoge lsamers
stil} at school to pursue the counterapplication with eny great vigour. The countar-

application for review must therefore fail.

[18] In view of the prastical arrangament, refivred to In para, [3] abowve, that no
eoncequentiel relief In the form of expulsion of thoss Jaarnars atil! et school is atill being
'pursund, the only question to resolve as far as the tootness objection is concemed, is

+ Whether there is a live and justiciabie ispue that remeing between the schoal and tha
department. Regrettably, [ must conclude that thers is It Jies in the inferencs the schoo]
senks to draw fvain the ressons glven for net Tollowing the schools expu!ninn
l'eunmmendutic;n. namely thet it discloses an institutlom! blas againat expulsion as a
remedy for sevlous misconduct which is pervestve and continulng, 1f the sehool is correct
that the first respondent has adopted such an inflexible attitude and policy and that it is

likely to cantinue in firture, it appears to me that there certalnly is a live, continuing and
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Justisiabls fssuc betwesn the schoo! and the department. 1 steted that thig canclusion is
regrettable - the reason for saylng so §s that the first prize in school matters under (he Act
i5 for learmners, parents, educators and the Statz io accept rcspnﬁsibility far the
otganization and governance of public schools i parimership with each other, as stated in

the preamble 1o the Act, and not in litigious opposition to each other,

[19] The misconduct of tha learners fall into four groups, as stated in pare. [4] abave, For

the sake of convenient reading | will repeat these four ingiancas,

[20] On 28 July 2007 six of the leamers consumed liquor when a sport derby was held
against a traditionsl om':unam of the eehool from East London. The minutes of the
disciplinary hearing which resulted in the mxpulsion recommendation by the schosl's
governing body accompanied the recommendetion sent to the first régpondent on 7
August 2008, together with the relevant partlanlars ofthe [easmers involved. The latter
continue;

“It needs fo be brought to yaur attantion the thia is tha third majer Incident this year of It ind, the lazt
being harely one waek prior 1o this incident

VWhat sompounds thta siruation |5 that the boys ware In fall achaal wniform, they broughi the aleaka) onte
the campus and consumed same during an official echoo] function,”

The first raspondent informed the school of her decision not fo fallaw the expulsion
recommendation in & Jettar dated 31 August 2008, Thls Jetter states that sha wei ghed the
personal circumstances of the Jeamers, the serious misconduct and their right to
edusation end, efter careful consideration of these factors, dacided not to approve

expulsion. She referred the matter back to the sehool's governing body for consideration

of an sltamative sanction other than expulaion.
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After belng requested for full reasons she eupplied the following on 7 Nevember 2007:

“As Indicated in my letier duted 3) August 2007, ] have decidad nat 1o eppreve the resammicndation for
expulsion of the learners for the following reaxens:

(T) The learners have = right to education £ enshrined in Seetian 29 of tha Cenmlitufion.

(if) Bxpulslon of a larner i a very drastlc plep 2nd must ba1aksn a2 & Tapt regert as It ruay infringo the right
of e leamnans mentioned abave,

fiii) Thn enetion impased on the laarmsr must not be punffive bul must be inlandad io rahabilite the
EATTI&TA,

(Iv) Some of' the loamnara were firgt lime offenders end J1d net ahow ary signa ef babavieural probloms ot
echoal,

(v} The incident oceurred a1 an extrs curriculsr astivity and did ret diirupt the education procans nor dld it
endunger the safety of lasmers. -

{vi) Lacdy, [ also took into cons!deration the grades in which these lwmera wers doing,

(vif) There are ather alternstives thal can be considered hereln sich as ccunseling and parant tnvelvenent
tind the SO did not indioate why such options have nal heen considersd.”

[21] Mr. Smuts, who appenrad with Mr. Dugmore for the applicant, i argument
submitted each of these reagons to a detailed and critical analyeis in an attempt 10 show
that they ware individually aither irrationa), arbitrary end cagprieloue; or that they went
beyend the scope of the Act end ragilations; ar that they indicatad that irrelevant
cangiderations were taken into ascount and ralevant enes ignoted; and that they showed
the first respondent did not properly apply her mind 1o the Issue. He argued that Iearnery
over the age of sixtzen years do not have a constitutianal ght to education; that neither
the Act nor the regulations stipulate that expulsion may only be a last vesort; that
Impesing 2 sanction for missonduct s neaegsarily punitive in neture; that nat sll the
learners were first time offenders; that the cade of conduet does not provide for expulsion
only iftl';e education process is disrupted or where other porgens are mdungm-ad:‘nor
dozg It provent final ysar lsamars being expelled; and that the sehool i net &

rehabllitatien institation.

F011/013

1§ vidruis
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[22] It may be thet, viewed individually, sach of the oasons may be susceptibie to the
reading counge! asoribed to them, but In my judgment o less critleal but nevertheless
reasonable reading of the reasons, read in caniext and 2¢ 8 whole, emounts 10 no more

then this.

The learners’ tights or expectations to finish their schooling must be considered when
deciding whether expulsion 1§ appropriate. Expul:slma is a seénctlon for perlous
migconduct, but not a mandatory one. Sanctlons for misconduct must incorporate, as one
of their objectives, the rehabilitation rather than the mere punlshment for its own sake of
learners. Far some of the learners the fact that they were not fivst time offenders and had
no behavioural f:urublams wera alao teken into mecount. For thoss who wars not fivst time
offenders the othar facters were gtill sufficient not to imposs expulsion, The Incident,
althotigh sarlous, wae not as serious 28 it would have bean had it coourred during sehool
time and if the eafety of icarners had been endangered by it. Counseling and parent

Involvemnant are options that aould also havs been consideted as sanction aptions.

Such a reading of the reasons does not, in my judgmen, disclose irretionality or any of

the many other ills aperibed to them by the applicant In its papers and during argument,

It must be rememberad that it is net the courl's task {0 deolds whether the first
respondent eame to the correct or best conaluglon on the materlal before ber, but eniy

whether her decision was a reasonable ane with regerd thersie, In my judgrnent, in

P,

#olz/013

19, W14/ uzL
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respect of this first group, it eannot be satd that the-first respondent’s declsion was one

‘that a reasonable declsion-maker could not reach’.

[23] The faci that it was a notionally reasonable decision does nol mean that it wag tha
best or Wisest decision that could have been made, Barely four weeks after the first
incident, on 23 August 2007, one of the laarners defied a clear instruction from the
headmaster in fropt of fellow learnert and members of the public. A diaelplinary hearing
wag held; the Isamer was found guilty of gross insubordination; and the scheol’s
Boverning body recommended expulsion to the first respondent. In the Ieﬂm‘-
accompenying the record of proceedings, dated 24 August 2007, the following wes
stated;

“Thin iz the first time that & boy st Queen's College has baan fonnd gullty of & charge as serious ne thlg, in
Which he daflad = rapeatadly — 1o the paist of absolute Ingolence and dlisraspast, the clesr tnstruction fiam
tnysalf as Hendmaslar. This was done in public i front af Queenians and menibars of the publie. [The
lasrier] hea & vary posr track recerd a1 Quean'a Callegs. 1e lmy porved {hree previous Suapaneione prier to
the suspension leading tn this Diseiplinery Fearing, The Governing Body haa had no hesitation but to apply
10 the Bduoatlan amhonties for hia expuision from the school.

Tha Geveorning Body of Quean'a Collage sheerely hopen that the Bdusatiors Department will uphold {t
decisien In lis atiempt to retain some kind of law apd order in theschoel,”

[24] The first respondent only replled to this letter on 3 Dacember 2007. She provided tha
Tollowing reasons for her deelsion not to confirm expulsion;

“AfLer caneful conaideration of your recommendetion for expuleion ofthe sbove learner, T have dasided rot
1o approve the expulsion of the lasmer. The ramsony fop my decislon aro-an Fellows: _
(1) The expulsion of s leamer i&  very drstle sep Which must betaken in extrame elroumslances as it may
Infinge upan the leamer's right to educatlen (v]ithougly the learner has basn Found guilty of serious
misconduel. The affuas committad dosg ol warmant expulsion end expulsion |s a vary hareh senience in
the circumstancos,

{i1) Secandly, the intident in question occurred in town and not on the achool premises. It did net... disrup
the schoollng process or riak the sufely of other lanmers and edusaiors,

(1) Thir8ly, although tha Jearner does not have 8 clean disciplinary record, the offences committed thersan
ere alao not of & vary serious nature and wa such the lasmer should ks s¥orded ahather epportunity.

In the eircuimmances, I am referring the matiar back (o e SGB for them to consider an epproprnte
sanction other than expulsion. Further, my offies 1must be adviged of the sunction™.

0127013

14, Gi9/Uzi
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[25] The day afier the incident of grose ins;xbordinailon one of the lesmers was found
drinking Intoxicating liquor and three others were found smoking daggea et one of the
school residences, Disciplinary hearings were held in respect of both these incldents on 4

 September 2007; the |earners were found guilty and the school's governing body
recommended expulsion te the firet respondent on § Scptember 2007. 1t was mede clear
10 her that the affected leemers could continue with their exatninations including, {f

necesaery, the end of the year exeminations aa well.

[26] The first respondent declined to confirm the expulsion recommendetion in respect of
the Jeartier found drinking alcohol, for the following reasons (given in a lstter dated 3
Dacember 2007):

“After carsfil consideration of your recommendation for expulsion of the sbove lorner | hava decided not
1o approve yeur recornmendation. The reasans therad? are az follovs:

(i} The ingident in question did net happen during sohool hours nor In sshoo) premises or school astivity, It
did not dlarupt the schoollng procest nor did it rlsk the mafsty of cther learmers.

(i1) The leemner was onder the influence of liquor in soheol campus, The sanetion imposed on the Isatmier
must bs rehablieative and not Intendsd to punish the Jearner. The tkpulsian of the leamer I very hargh and
dratic in the clreumetances,

(i) The jearnar has been Involved tn 1 use of aloohal before. The SGB s not in eny wey demonstrated
any tleps thken 1o aokist the Iaamer,

(Iv) Othar forms of sanation |e, dounasling and paront Invelvement arn wwaljabls and have not bean takan
ie comsldevatian herein, T have not begn advised why these forms of ganotion cannei work for the laayner
oiey' then axpulsion, .

1L is for tha ebove reascn that 1 have daclded nol 10 spprove the expulsion of the learner,

The learner concerned must sitand sauncaling saations at hie parenis oxpense. My offlee as well ey the
echool must be provided with praef that the lsamer in atlanding the counseling sesgons.”

[27] Tha firet respondent providad the fallowing reagons for not eonfirming the
recommendation of expulsion in respact of the lasrners who were guilty of smoking

dagge in a letter dated 21 November 2007:

“I have eprefully sorsidered the sbove recammendation for the expulgion of'the ebove lsarners. | have
dacided net to approve the expulsion afthe lasmers far tha fhllowing veswcne:

{1 1 do net regard the mizcondust concamed as serious miscondud in terms of Regulation 2 of the
Regulntiana reluilng to the bahaviour of learnara at Publis Sehoald,

(1) Expulelen of a [eAmner 15 a very deastle step whicl must be taken anly in exesptional efrcumatances.
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(It he behaviour did not In any way disrupt tha lsaming and trching at tha schaol and did not in any
way inpuaw on the safety of the lesners,

(v} ] ave alse inkan ints conulderation tha right of the Jeamera & adwost|cn &b enshrined In Seetlon 27 of
the Congiitution,

115 for {he above reasont that | hova desided net to wpprove expalalan. In terms of Sestion 9 of Bducatlen
Laws Arendmen A of 2008, | am refamring the matier back to the School Goveming Body for
consideration of an Alatmative sanatisn other than expuision. My offica must bs |nformed of the alternative
sénclion jmponsd of the laaner,"

[28] Each of these three sats of reasons was aleo subjected to scathingly eritical serutiny
and analysis by applicant’s counes! in argument. Ones again I consider that the reasons
given for the gross Insuhoardingtion and further drinking incidents (paras, [24] and [26]
ebove) may be capable of a more reasonabile interpretation if read less critically, but the
jugtification for a less eritleal reading is certainly Jess obvious in respect of these later

incidents than it was for the first incident. Already in the [etter to the first respondent she

* wea mads aware of disciplinary problems at the school, but it conld reasonably be argued

that her yegponss te thia first ineident, urglng Jess extrome measures of senetian, was still,
at that stage, a reasonable response. In respeat of the next three incidents, however, the
same consideration becomes Jess coherent. She does not deal in exprass terms in her
raagons in respect of theee three incidents with what by now has become a pregsing
concern for the school and its governing body, nemely their perception that the school’s
tthos of discipline and respect is being fatally undermined by her failure to support their .
expulsion recommendations in respect of serious misconduct, Her failure to do so is
unexplained on the papers before me. If ahe was concernad thay the eehool was giving
insufficient considerstion or atteniion to its statutory obJigstion under the provisions of's.
8 (5) (b) of the Act to provide for support imeasures or struetures for counasling a learner

in disciplinary proceedings, she could have asked the school for more information about

#015/013

167, 0117041
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thet before taking the final deeisiane in reapeet of the last three incidents. She did notdo

8O,

{26] On 4 September 2007 the school’s governing body wrote 8 letter to her in response
to her decision not to follow its expulsion recommendation in respect of the firat incident,
exprossing ite unhappiness with the decisien, stressing the impartance of proper
discipline and good behaviour bt the sehas]. Tha Jatter ends off:

.

“Barents at our school ars not happy with the behevieur of bays bringing the school®s good name and fine
reputation inio disteputs, and who repeatedly fail to comply withthe school's Coda of Conducl, The
Sshoa! Governing Rody’s handa are tled. Il doos not wish this schoo! to gk imto the quagmire, A8 with sa
many other edusations) institutions in enr country, and it is sad thal it appears that the Education
Deprriment is noi 100 sonpgmed,

The Govarning Body of Queen's Collepe wonld 1lke io meet with yaia 18 3 matter of urgency to dlacuss this
lasue. Wea look forwand Lo & responas from you &l soeh sy poisible.”

No response to this requast for a meeting ever came. The decisions not (o recommend
expulzion were only communicated o the school on 21 November 2007 in respect of the
deggs incident and on 3 Dacamber 2007 in respeat of the groes insubordination and
geoond drinking Incldents, This wes almost three montha after the first respendent
recsived the expulsion racormendation from the seheoi’s governing body. In terms of
the provisions of 8. 9 (1D) of the Act she was cbliged to make her decision within 14

days of receiving the recommendation.

[30] The first respohdent’s delay, her failure to respond 10 the school's request fora
mesting, her failure to herself find out more from the school about their rehabilitation
procedures for leamers ;15vulvud in dlseiplinary procedures, and her fallure (both in the
reasons given at the time a8 well as in the papers before me) to mentlon that she gave

propar attention to the school’s concern for the avarall breakdown in dlscipline at the
\

-

P.
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school, justify the inferenca that she failed to take that lagtimets factor into
consideration; thet she therchy failed to properly epply her mind to the expulsion
recommendations of the school’s goveming body reiating to the Jast three Incidents: and
that she thus failed to meke a reasonable and rational decision in relation thereto. Those

are sufficient grounds for review of thoae thres decisions.

[31] In relation to the degga inctdent thare s an additonal reason to review hr{ degiston.
In her reasona for not accepting the expulslon recommendation she stated that she did not
cenglder this misconduct as serlows misconduct unde; the regitlatione. This conclusion
justifies being desaribed e Irmational, or even worse. Clause 2 (b) of the regulations refers
to use or possession of drugs as ap instance of serious misconduct: s. 8A of the Act

P spanifioally makes regulatad provigion for the esarch and seizure of druge at publle
schools and for random teating at schools; end the use or posseseion of daggs s 4

crirnina) offence.

Sumpry

{32] The gchool and tha departinent have e reciprocal obligation under the Act to accapt
responsibility for the governance of publie schools in partnership with each other, The
maintenence of discipline through approprista measurer, including expulsion for
mstances of serious misconduct, is a lngiﬁmatu.uupeot of thet governance upder the Act,
the Regulationg Issued under It and the schosl's cods of sanduet (which is in ageordence
with national guidelines and was approved of by the department), Whilst it is legitimate

wnder these provisions 10 expact public schools to consider rehabilitative optione In
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relation to diselplinary Infractions (even gerious ones), the respensible member for
edusation must also always have due vepard to the fact that expulsion from & sehool Is
also an appropriate option in cases of serious misconducl. A fallure to pive propet regard
to this aspeet and to have regard to the potentia] detrimental sffect of a failure to order
expulsion in e progressively worsening disciplinary sitvation may \ritiut;;'. a declsion nof to
ordar expulgion upon the recommeandation of a school governing bady to da so. In this
Judgment I find thet in respect of the leat three instances of serious missonduct the first
recpondent failed to give regard to these legltimete concerns end thus acted unlawfhlly.

This amounts to substanilal suecess in the main review application, but I do not consider

that the circumstances of this case require any pupitive cosls order,

QOrdar
[33] It is ordered that:

1. The firat respondant’s decisions not to acospt the expulsion recommendations of
the govemning body of the applicant &s sat out in annexores 'V, YZ" and YHH" are
hersby reviewed and set agide;

2. The first end second respondents are ordered to pay the costs of the main review
application, such costs to include the costs of two counse];

3. The counter-application for revisw js dlemissed With costs, such costs also 16

inelude the costs of two coungel.
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Judge of the High Court.
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