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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Begor®  Ledwaba HTP s chambets
On 10 O fabCr 2093 CASE NO: 2020- 0573566

In the matter between:

SUID-AFRIKAANSE ONDERWYSERS UNIE Applicant

And REGISTIAR OF T8 ] Ui T o soUTH AFRIGA |
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THE MINISTER OF BASIC EDUCAT10N Private Bag X67, Pretoria 0001 1% reypondent
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THE MINISTER OF FINANCE l 2"% regpondent
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THE COUNCIL OF EDUCATION MIPIS‘TERS—-% T ,.;J‘:;,—T,,-?,L%“f-“-'pondent
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 4*h respondent
GAUTENG PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 5% respondent
WESTERN CAPE PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, FREE 6t respondent
STATE PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 7" respondent
LIMPOPO PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 8 respondent
KWAZULU-NATAL PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, ath respondent
EASTERN CAPE PROVINCE
THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 10'" respondent




MPUMALANGA PROVINCE

THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 11" respondent
NORTHWEST PROVINCE

THE MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, 12* respondent
NORTHERN CAPE PROVINCE

THE HEAD OF DEPARTMENT OF EDUCATION, GAUTENG PROVINCE 13" respondent
THE HEAD OF DEPARTMENT OF EDUCATION, WESTERN CAPE 14" respondent
PROVINCE

THE HEAD OF DEPARTMENT OF EDUCATION, FREE STATE PROVINCE 15% respondent

THE HEAD OF DEPARTMENT OF EDUCATION, LIMPOPO PROVINCE 16'" respondent

THE HEAD OF DEPARTMENT OF EDUCATI N, KWAZULU-!NATAL e ) respondent
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THE HEAD OF DEPARTMENT OF EDUCATION, EASTERN CAPE |~ 18" respondefit
PROVINCE 2023 -7 - \nex——

THE HEAD OF DEPARTMENT OF EDUCATION, MPUM, MALAN%h 19t respondent
PROVINCE : —_—— ]
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THE HEAD OF DEPARTMENT OF EDUCATION, NORTHWEST PROVINCE 20t responJent

THE HEAD OF DEPARTMENT OF EDUCATION, NORTHERN CAPE 21% respondent
PROVINCE

ORDER




By agreement between the parties , it is ordered that:

1. Regulation 9 of the Regulations relating to Minimum Uniform Norms and Standards for

Public School Infrastructure, in Government Notice R920, Government Gazette 37081 of
29 November 2013 (Infrastructure Norms and Standards) does not constitute minimum
uniform norms and standards for the capacity of a school in respect of the number of
learners a public school can admit as contemplated in section 5A(1)(b) and 5(2)(b) of the

Schools Act 84 of 1996 (Schools Act).

Regulation 9 of the Infrastructure Norms and Standards shall not be used by provincial

education departments as norms and standards to evaluate or to determine the capacity

of public schools and the number of I;ea:nELs__such schools can admit forthépurﬁp;df‘eL of
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. The fourth to twenty-fourth respﬁn_dﬁéﬁié-."(“ﬁ/[érﬁb.é‘rs of ~the-Executive_Counci| for

SOUTH AFRICA

Education in the respective provinces and the Heads of Department*fer—Educatinn.ﬁ the
respective provinces) are precluded from using and applying Regulation 9 for the purpose

of determining the capacity of public schools in respect of the number of learners such

schoeols can admit.
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Pending the issue of Norms and Standards for Capacity Determination by the first
respondent in terms of section 5A(1)(b), read with section 5A(2)(b) of the Schools Act, and
without derogating from the powers of School Governing Bodies of Public Schools to
determine the capacity of a public school, the Guidelines attached as annexure A to this
order shall be considered in the determination and evaluation of the capacity of any public

school.

The first respondent shall bring this order to the attention of the fourth to the twenty first

respondents.,

The first respondent shall promulgate Regulations on minimum norms and standards for
capacity of a school in respect of the number of learners a school can admit as
contemplated in section 5A(1)(b) of the Schools Act, within a period of three years from

the date of this order.
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The first respondent is Iiab]é for the costs of '_che applicarr'\'t:ihﬁgb_i_gjupp_ljgagig n, including the
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costs of two counsel , one of whom is senior counsel.
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INTERIM ARRANGEMENTS FOR DETERMINING CAPACITY AT \T PUBLIC
SCHOOLS P

1. This circular revokes and replaces Circular 1 of 2023 dated 4 February 2023.

2. One of the overriding purposes of the South African Schools Act, 1996 (Act 84
of 1996) as stated in its preamble, is to provide an education of progressively
high quality. In order to give effect to this purpose at grassroots level of public
schools a proper capacity determination in respect of the number of learners a

school can admit is required in order to prevent overcrowding in public
schools.
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Section 5A(1) of the South African Schools Act, 1996 determines that the
Minister may, after consultation with the Minister of Finance and the Council

of Education Ministers, by regulation prescribe minimum uniform norms and
standards for-

(a)  school infrastructure;

(b)  capacity of a school in respect of the number of learners a school can

admit; and

(c)  the provision of learning and teaching support material.
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The Regulations relating to Mini Umb‘mform Norms and Standards for Publi
School Infrastructure was published in Goverfnment Gazette’No. 37081 on
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Regulation 9 of the Regulatlonfs relating to Minimum Mpiform Norms and

T)

Standards for Public School Infjrastructure prescnbe the: mnmmurn ‘space-a

school must allocate to each learner-and- educator m_ortie;__LHO_@,?_fELa
minimum norm and standard for the design and planning of classrooms for
new public schools.

Whilst no regulations related to the minimum uniform norms and standards for
capacity of a school in respect of the number of learners a school can admit
have been published in terms of Section 5A(1)(b) of the South African
Schools act, 1996 (Act 84 of 1996), Regulation 9 is not to be used and applied
by Heads of Provincial Education Departments in the determination of
capacity of public schools in respect of the number of learners such schools
can admit as there are a number of factors as envisaged by section 5A(2)(b)

of the of the South African Schools Act, 1996 that are to be taken into account

in the determination of the capacity by governing bodies of public schools.




7. The purpose of this Circular is to recommend the following guidelines that

may be applied in determining the capacity of a school and the resulting

number of learners a school can admit:

(a)

(b)

(c)

(d)

(e)

(f)

(9)
(h)
(i)

(1)

the curriculum and subject offerings including extra-curricular choices

of learners at the school:

the improvement or maintenance of quality academic performance of
a school;

the extent to which the curriculum offering is streamlined and
manageable taking into account factors such as the introduction of
duel or parallel medium teaching and curriculum streaming. Dual
medium refers to the Language of Learning and Teaching (LoLT) in a
classroom being offered in two languages by the same teacher while
parallel medium refers to the school offering two Languages of
Teaching and Learning in separate classrooms by two different
teachers;

other curriculum and extra -curricular choices at the school;” " #* <A
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the impact of additional léarners who may be admittedfo a school t
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protect all learners’ con[stltutlonally protéefedstightito quality basi
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the condition of the classrooms, laboratories, and other re6ms: or
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spaces used for teaching in the school; — - — ]

the allocation of classrooms to grades and specific subjects;

national Health and Safety Standards:

adequate ablution facilities;

D
the utilization of available classrooms of a school; \’éﬁ
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(k) the staff establishment allocated to the school by provincial
departments and the workload of educators;

() space available for the administrative needs and education support
areas;

(m) the number of appropriate classrooms available;
(n) classroom sizes;
(o) space required for sporting, cultural and recreational activities:

(p) an analysis of each schools existing: space to. accommodate more
learners where there is a nped—h_y — HArmes
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(q) the learners' best interest ‘n receiving quahty edgcatlon at the school;
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(r) to avoid overcrowding.
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8. All principals and governing bodies must ensure that classrooms are used
the purpose of teaching and learning. T e
9. This Circular is to be brought to the immediate attention of all Heads of

Provincial Curriculum Branches, Provincial Learning and Teaching Support
Material (LTSM) managers, District Directors, District LTSM officials,
Principals Governing Bodies and Governing Body Associations.

Yours sincerely
(Signed)

MR HM MWELI
DIRECTOR-GENERAL
DATE:




