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IN THE HIGH COURT OF SOUTH AFRICA

Case No.: 60/2011
Date Heard: 17 February 2011
Order Made: 22 February 2011
Made Available: 2 March 2011

EASTERN CAPE, BHISHO

In the matter between:

FEDERATION OF GOVERNMENT BODIES
OF SOUTH AFRICAN SCHOOLS AND THREE

OTHERS , Applicants

and

MEC FOR THE DEPARTMENT OF BASIC

EDUCATION AND ANOTHER Respondents
REASONS FOR JUDGMENT

EKSTEEN J:

(1} 'I:;his is an application for an urgent interim interdict to operale pendente
lite. The application was fully argued before me on 17 February 2011,
Subseqhent to argument further heads were filed on behalf of each of the
parties.i By virtue of the urgency attached to the matter | made an order on
22 Febr;uary 2011 and indicated that | would provide my reasons for the order
at a later stage. These are my reasons.

[2] fhe applicanis have instituted review proceedings in terms of the
provisiofns of the Promotion of Administrative Justice Act, 3 of 2000 (PAJA).

In the réview proceedings the applicants seek the following order:
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‘1. That the Administrative action of the Department of Basic
; Education, Eastern Cape Province in its decision not to fifl
the aforementioned vacant substantive posts in public
schools in the Eastern Cape Province or altematively, in its -
failure to take a decision fo fill such posts, be judicially
reviewed and set aside in terms of section 8 of the PAJA,;
and
2.0 That the respondents be ordered to unconditionally take
: appropriate steps to fill the aforementioned vacant
-substantive posts by due process, described In paragraph
3.1 of the Personnel Administration Measures promulgated
in terms of the Employment of Educators Act, 76 of 1998,
such steps to be taken by advertising the relevant posts,
within 10 days as from the date of service of the order
granted herein; and

3 That the respondents be ordered to pay the costs of the
' application.” '

[3] 'fhe ‘aforementioned vacant substantive posts” to which reference is
made |n prayers 1 and 2 set out above refers to “educator posts which in 2010
were oécupied by educators on a temporary basis in public schools in the -

Eastern Cape”. The applicants allege that there were 6 282 such posts.

(4] 'I:'he applicants further sought an interim interdict pendente Jite which
seeks tfo restore and to preserve the stafus quo ante as it was in 2010
pendingj the finalisation of the review proceedings instituted in this Court under

case no_‘. 60/2011.

[51  The relief in issue is an interim interdict. The courts would ordinarily
grant an interim interdict if. (a) the right which forms the subject matier of the
main application (the review application) and which the applicant seeks to

pfotect is prima facie established, even though open to some doubt; (b) there
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is a we!i!—grounded apprehension of irreparable harm to the applicant if the
interim ;;‘elief is not granted and he ultimately succeeds in establishing the
right; (c:) the balance of convenience favours the granting of the interim relief;
and (d)éthelappiicant has no other satisfactory remedy. See for example

Seﬂogélo v Setlogelo 1914 AD 221 at 227; and Gool v Minister of Justice

1955 (2) SA 682 (C) at 688,
[6] Téhe applicants are required to establish on a balance of probabilities
the fact§ and evidence which show the right r_eHed upon. The right which the

applicant must establish is a right which may be protecied and which exists in

law.

(7] wlgzhe issue in the application is the substantive educator posts-at public
schooléé which in 2010 were filled on a temporary basis. The applicants aﬁege
that var?:ancies arise from time to time where an educator in a substantive
educatcéﬁs post at a public school resigns, retires, dies, gains promotion or is
dec!areéﬂ incapacitated due to ill health. The post is substantive because it
falls wit;hin the approved post establishment and therefore, so the applicant
contencés, the school is entitied and indeed obliged to fill that post by due
processi because it has been considered essential for the prober funclioning of

the schéoi.

[8] The applicants allege that the State has a duty to publish regular
builetins;; advising of such substantive posts as are vacant. The appointment

process is then initiated and governing bodies conduct short listing and
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interviev%ys with prospective candidates and ultimately make recommendations
to the éecond respondent who must then procure the appointment. The
applicar%ts content that the respondents have failed to perform these functiorié
and aco%ording!y with time some 6 282 substantive educator posts were filled
on a teénporary basis. In December 2010, $0 it is alieged, the respondents
resoivec;fi not {o renew any of these iemporary contracts and‘accordingly not to
fill thesé vacant educator posts in the Eastern Cape which had been occupied
by eduicators on a temporary basis. In the circumstances, at the
oommergﬁcement of the 2011 school year some 6 282 educator posts were

vacant. Hence, the application.

(9] The statutory framework

Section.;29 of the Constitution of the Republic of South Africa, Act 108 of 1996

(the Cor;stitution) provides that everyone has a right to basic education. This
guarantfeed right is a right to education which avails all learners as against the
State. It is not a right which avails learners as against an individual school.
The Sta%te accordingly has a corresponding constitutional obligation to provide
such ezducation. Education takes place by means of educators and

accordi:f‘ngly the State has a constitutional obligation to provide educators so

asto fafcilitate education.

[10] Tihe legistature has enacted a number of statutes in order to give affect
to this 6bligation. The South African Schools Act, 84 of 1996 (the Schools
Act) wés promulgated to provide a uniform system “for the organisation,

governance and funding” of schools. 1t is immediately apparent from the
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preamble to the Schools Act that the Act envisages a system for schools
which vifill,‘ inter afia, promote the acceptance by leamers, parents and
educators of responsibility for the governance and funding of schools in

partnership with the State.

[11] in terms of section 16 (1)} .Of the Schools Act the governance of every
public school is vested in its governing body which may perform only such
functionfs and obligations and exercise only such rights as are prescribed by
the Sch;oo!s Act. Section 18 (2) of the Schools Act provides that a governing
body of%a public school stands in a position of trust towards the school. The
govemi%xg body must accordingly at all times act in the school's best interest,
It mustépromote the best interests of the school and strive to ensure its
devefopﬁment through the provisions of quality education for all learner's at the

school. ; (Compare section 20(1)(a) of the Schools Act.)

[12] Tjhe primary obligation fo provide educators rests upon the State.
Section§20(4) of the Schools Act empowers a public school, pursuant to the
ob_ligatic;)ns set out above, to establish posts for educators and employ
educaiojrs additional to the establishment determined by the Member of the
Executiire Council (MEC}) iﬁ terms of section 3(1) of the Employment of

Educ_atcé:rs Act (lhe Educators Act), 1994 to which | shall reverl below.

[13] The structure of the Schools Act, as read in conjunction with the
Educatérs Act sets out a number of obligations with which the State is

required to comply in order to enable governing bodies to fulfil their functions
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and discharge the duties imposed upon them in terms of, inter alia, section 20

and 16 of the Schools Act.

{14] tn terms of section 5A of the Schools Act, the Minister may, after
consultaition with the Council of Education Ministers, by regulation prescribe
minimurﬁ uniform norms and standards for school infrastructure, capacity and
provisio& of leaming and teaching support material. In respect of the capacity
of pub!icj: schools, with particular reference to the number of learners a school
may adimit, section 5A(2) of the Schools Act provides that the norms and
siandaréis must provide for, inter alia, the number of teachers and class size,

the quaiity of performance of a school and the curriculum and extra curricula

choices.

[15] Section 20(11) of the Schools Act authorises the Minister to
defermine norms and standards relating to the employment of, infer aiia,
educatcirs additional to the establishment determined by ihe MEC, by public

schoolsias envisaged in section 20(4).

[16] S:ectéon 34 of the Schools Act places upon the Stale an obligation to
fund puéblic schools from public revenue on an equitable basis in order to
ensufe,éinter alia, the proper exercise of the rights of learners to education.
Sectioné 34(2) proceeds to place upon the State an express obligation fo
provide;sufficient information to public schools regarding the funding referred

to in sdb-section (1) on an annual basis in order to enable public schools to
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prepareftheir budgets for the next financial year. Advance notice is a pre-
requisite for such preparation.
[17] Sfection 35 then proceeds to authorise the Minister to lay down norms

and standards in respect of such funding.

[18] In terms of section 36 a governing body of a public school must take all
reasonéble measures within its means to supplement the resources supplied
by the jState in order to improve the quality of education provided by the
school tfcw all learners at the school. Governing bodies are accordingly obliged
to take i*steps 10 improve the quality of education which they provides and to

raise funds for this purposse.

[19] Séection 58C of the Schools Act provides for measures to ensure
compiiaince with these norms and standards. It places an obligation
on the MEC in accordance with the implementation protocol contemplated by
sectioz;1235 of the Intergovernmental Regulations Framework Act, 2005 to
ensure écompliance with the norms and standards determined, inter alfia, in
terms oéf section 5A, 20(11) and 35 of the Act (section 58C(1)). Section
58C(5) ;provides for thé Head of the Department (HOD) to comply with all
norms %and standards contemplated in subsection (1) in a specific public
school ?year by: “(a) identifying resources with which to comply with such
norms ;nd standards; (b) idenlifying the risk areas for compliance; (c)
develo;;ing a compliance plan for the province, in which all norms and

staﬂdarﬂs and the extent of compliance must be reflected; (d) developing
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protocolfs with the schools on how to comply with norms and standards and
manage:f the risk areas; and (e) reporting to the MEC on the state of
complia_ﬁce and on the measures contemplated in paragraphs (a)-(d), before
30 September of each year”. This section therefore places upon the HOD a
vital oblijgation to plan measures in advance which will ensure compliance. Of
particula:r significance is that this section lays down in statute the deadline by

which tﬁis function must be completed.

[20] Section 58C(6) of the Schools Act further provides that the HOD must:
(a) in accordance with the norms and standards contemplated
in 5A determine the minimum and maximum capacity of a
public school in relation to the availability of classrooms
and educators, as well as the -curriculum programme of
such school, and
;(b) in respect of each public school in the province, communicate
’ such determination to the chairperson of the governing body and
the principal, in writing, by not later than 30 September of each
year’,
The avz:ailability of classrooms and the availability of educators is, of course,

fundamental to the individual school’s planning.

[21] The structure of the Schools Act accordingly provides for the Minister to
lay dovén norms and standards in respect of various issues relating to public
schoolsj, including the number of teachers and class sizes (section

2)(bi)(i)), the appointment of teachers by the governing bodies of public
schooisi {section 20(4)) and the funding of public schools (section 35). In
additior; to the obligation of the State, as set out in the Act, the governing

bodies bf public schools have an obligation to take all reasonable measures
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within itffs means to supplement the resources supplied by the State in order to
improveé the qualify of education provided by the school to' all leamers at the
school. The means by which it is empowered to give effect to this obligation
placed ppon it is by the appointment of additional educators pursuant to the
provisiohs of section 20(4) of the Act. The decision of a govemning body to
employ educators may have a huge impact on school fees. For this reason
sectwn; 20(9) of the Schools Act requires of a governing body, when
present:ing an annual budget to provide sufficient details of any posts
envisagfed in terms of section 20(4), including the estimated costs relating to
the eméioyment of staff in such posts and the mannér in which if is proposed
that such costs will be met.

[22] 'i'he budget must be prepared annually. According to prescriptions
determiined by the MEC it must show estimated income and expenditure at
the schzool for the folioWing financial year (see section 38(1)). Before such a
budgetgis approved by the governing quy it must be presented to a general
maetiné of parents convéned at least 30 days notice for consideration and

approval of a majority of parents present and voting (see section 38(2)).

[23] é:tearly the need and desirability for the appointment of additional
educatt:brs over and above the establishment determined by the MEC can only
be conmdered once the establishment determined by the MEC is known.
Once thls is conveyed to each publtc school it is in a position to commence
with the planning of its budgets, the raising of funds, the advertising of

educator posts by the governing body, mterv;ewmg of candidates and the

18/38
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recomr'riendations for the appointments to the HOD as envisaged in section

20(1)(i) ‘of the Schools Act.

[24] Et is readily apparent that the structure of the system provided by the
Iegisiatﬁre for the organisation, governance and funding of schools in the
Schoolsé Act cannot be achieved unless the head of the department complies
with hIS obligations in terms of section 88C(8) by advising each school of a
maximufm and minimum capacity in relation to the availability of, inter alia,
educatérs, by no later than 30 September 2007. It is significant that the date
of 30 Séeptember is not set as a target date in some policy document or
regufalifon, rather it is stipulated by statute as the 1atést date by which the
HOD mjust complete that function. If he does not do so the system breaks

down, |

[25] f\s [ have indicated above education is provided through educators.
The Ediucators Act ought therefore to be considered in conjunction with the
Schoolé Act. The Educators Act provides for certain educators to be
employ:ed by the National Government and others by the Provincial
Governifment. Section 3(1)(b) provides that the HOD shall be the employer of
educatcéars in the service of the provincial department of education in posts on
the edLélcator estab_lishment of that department for purposes of employment.
Sectionz 5 provides for the educator establishment of a provincial department
of educ:iation to consist of the posts created by the MEC (see section 5(1)(b)).
The edéucalor establishment of any individual public school under the control

of thefProvin'ciaI Department of Education shall, subject to the norms

11/38
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prescribied for the provisioning of posts,' consist of the posts allocated to the
said sc’ﬁoot from the educator establishment of the department. 1t is this
al!ocatiogn which determines the availability of educators which is referred o in
section iSSC of the Schools Act and which must be conveyed to the schools in
terms o;f section 58C(6) by no later than 30 September of the year preceding

any school year.

[26] 'Iz“he norms and standards are set out in regulations published in
Governénent Gazette R1676 and published on 18 December 1998 (as
amende%\d on 15 November 2002). Regulation 1 prescribas the manner for the
determibation of the educator post establishments of the Provincial
Departn:wnf of Education. Regulation 1(c) provides for the MEC to consult
with uniioné in that province which are members of the Education lLabour
Relatiot}s Council and governing body organisations which are active in that
Provincie and then to determine the Provincial post establishment having

regard jto the following:

(1) 'i'he budget of the Provincial Department of Education;

(2) iThe effect that the post establishment will have the employment
isecurily of educators;

(3) ﬁ“he need to redress the implemeniation and promotion of curriculum
foolicy in keeping with the basic values and principles set out in section
%195 of the Constitution;

(4) The fact that the division between expenditu_re on personnel and non-

personnel costs in the budget should be educationally and financially
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 justifiable in accordance with national policy that may exist in this
réagard; |
(5) T;he fact that the division between expenditufe on educator and non-
'e{duoator personnel costs in the budget should be educationally,
édministratively and financially justifiable and in accordance with

nfatlonal policy that may exist in this regard.

27} It| is immediately evident that the post establishment determined by the
MEC |a dependent first and foremost upon the budget and the number of
posts véhich the budget is able to carry in the year of determination. On a
proper fconsideration of section 5 of the Educators Act and the regulation it
seems Zto me that it is not open to the MEC to create more posts than that

which the budget can carry. The posts created are accordingly those

budgetéd for.

[28] F;iegulation 2 deals with the determination of educator post
estab!isihments of individual schools in terms of section 5(2) of the Educators
Act. Itrequires of the HOD to determine the educator post establishment of

each public school by:

(1)‘ %pplying the post distribution model set out in Annexure A to the
;;egulations; and

(2) by taking into account:
ia) the post establishment of the Provincial Department of

Education as contemplated in regulation 1; and

13/38
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(b) the need to redress the implementation and promotion of
: curriculum policy. The head of a provincial department of
education must determine an annual programme in this regard
after consultation with trade union parties to the LRC and the

governing body organisations that are active in that province.
[29] Téhe distribution model set out in Annexure 1 to the regulation provides
for a |aai‘ge number of considerations to which the MEC is required to have
regard tio. Clause 8 of the distribution model provides further that where a
school's‘i ostablishment is likely to change in any school year, the adjusted
post es(:ablishment should, as far as poésible be communicated to the school
on or bt;afore 30 September of preceding the school year. These regulations
were préamulgated in 1998. Section 58C of the Schools Act was introduced in
the Schiools Act by section 11 of Act 31 of 2007. | am accordingly of the view
that thei target date set out in the post distribution model annexed to the
regulatiibns promulgated in 1998 as amended in November 2002 has been
overtakien by provisions of the Schools Act which prescribe 30 September of
the preiceding year as an inflexible deadline. This, as shown above, is
essentiéal if the system for the organisation, governance and funding of

schoolsf. is to work

(30] I:n all the circumstances on a proper interpretation of the Schools Act
and thé Educator's Act in conjunction with one another the first respondent
has an obligation to determine the provincial post establishment in

accordénoe with the budgetary restraints. The second respondent has a
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statutoryé obligation to determine the post establishment of each individual
school efmd to convey such information to such school by no later than 30

Septemt?)er of the preceding year.

[31] The applicants’ prima facie right

PAGE

The apﬁ)licants contend that they are entitled to review and set aside the

administ:rative action of the Department of Basic Education in its decision not
to fill lhé 6 282 vacant substantive posts in public schools in the Eastern Cape

alternatii‘vely its failure to take a decision to fill such posts.

[32) Tghe proviéion of the official post establishment for each individual
school ci-anables such a school to determine exactly how many educators have
been al[focated to the school and who will be financed in terms of their monthly
remuneé'ation and benefits, by the depariment. 1t will also enable the schools
to detei’mine which additional posts to create by way of “governing body

posts” \évhich educators will be employed by the schools as opposed to the

depadnﬁent. The creation of the post establishment is a vital component of

the adnr?ainistration of each school because it enables the school to determine

its curficulum requirements and the manner in which those curriculum
requirements can be met.  Subject choices are also indicated by the post
provisiofning provided by the department in the form of post establishments.

[33] The facts which emerge from the papers viewed against the legislative

P

backgrc}und set out above do not bode well for education in the Eastern Cape.

15/38
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[34] It is not in dispute that a large number of educators who qccupied
substan?cive posts declared in 2010 were appointed on a temporary basis.
This occ?:urred in consequence of the circumstances set out at para [7] above.
All thesée educators occupied substantive posts on the post establishment

within the system.

[35] lt is further common cause that the first respondent did not determine a
2011 pc;st establishment for the Eastern Cape prior to 30 September 2010.
The éecéond respondent too did not determine the educator post establishment
for eacti1 individual school, nor did hé advise schools of the availability of
educalo%rs for 2011 before 30 September 2010 as he is required to do in terms
of the réegulations under the Educators Act and section 568C(6) of the Schools
Act. Aé)plicanls allége that no schools throughout the entire province have
receiveéd a post establishment for 2011, This they contend is a failure of the

responéents’ statutory duty with immense consequences for education in the

province.

[36] I consider that by virtue of the provisions of clause 8 of {he post
distribu;(ion model to which | have referred in para [29] above which the
second respondent is required to take into consideration in the dlStI‘IbUtlon of
posts, as read with section 58C(6) of the Schools Act, pubhc schools were
entltled to assume in their p!annmg of additional educator appointments for
2011 and of thelr budgets that there would be no change in their post

establls'hment in 2011.

16/38
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(37] The second respondent denies that they were entitied to make this
assumptiion. He refers to a letler addressed to the schools governing bodies

on 13 Sieptember 2010. The letter reads as follows:

"According to the school based educator post provisioning
regulations the Executing Authority should by 30 September of
every year declare a post establishment for school based
edlicators for the following school year. This means that the MEC
for Education is expected to have declared the 2011 educator post
establishment by 30 September 2010.

Due to circumstances beyond its control, for example, the strike
aclion the Department has not been able to commence in time with
the 2011 post provision consultation processes. As a result the
Départment will not be able to finalise the consultation process
prior to the 30 September 2010. It is for this reason that the
Department regretfully anticipates a delay in the issuing of the 2011
past establishments for schools.

The Department is doing its best to ensure that schools recsive
their 2011 post establishments before the end of the current school

year. Any inconveniences emanating from the delay are sincerely
apologised for.”

[38] ‘il'he second respondent contends that it would have heen abundantly
clear tef: all governing bodies from the content of this letter that there was
going fo be a change in their post establishment for 2011. | do not agree.
There IS no indication at all in the letier of such an anticipation. To announce
a signhi‘icant change in the post establishment “at the end of the school year
would |n any event, in my view, be in contravention of the provisions of section
58(3.(6)i of the Schools Act. Schools are entitied to have such information prior
to 30 September of the preceding year. The educational system as structured

in the Schools Act fails if the respondents do not comply with their statutory
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obligatioins in accordance with section 58C. This is so because of the

consideirations which the applicants have raised and which are set out in para
[32] above.

[39] Iépause to mention, however, that this letter contains an undertaking to
ensure that the schools receive their 2011 post establishment before the end

of the 2010 school year. This undertaking too was dishonoured.

[40] ;i\gainst this background the temporary contracts of all those educators
who ocu;:upied substantive posts on the official establishment of public schools
in the éastern Cape lapsed on 31 December 2010. The respondent did not
renew t%hese contracts nor have other educators been appointed in their stead.
There :s some dispute on the papers regarding the number of such educators.
The api:nlicanl contends that there are 6 282 whilst the respondent contends
. that theére are 4 471. The figure is not decisive. Either way it is manifest that
an enoirmous vacuum was left In that many educators who had formed an
importafnt part of the planning of the delivery of education in the Eastern Cape
public ;chools for 2011 would simply not be present when the school year

commenced.

[41] On 31 January 2011 the Department of Education in the Eastern Cape
convenfed a meeting of the unions and governing body organisations which
was hegld in Bhisho. At this meeting it was announced that the first respondent
had deéclared 69 390 educator posts for 2011 of which only 64 262 would be

distribdted. The applicants have no major quarrel with the declaration of



A2/83/2011

11:12 P415822625 * HIGHCOURTPE

0415822625
18
69 390 fposts. This, as they were entitied to anticipate, appears to be the

same Eﬁgure as had been declared in the previous year.

[42] T;vo difficulties arise, however, from the announcement on 31 January
2011, Fglrstly, by virtue of the decision not to renew the temporary contrélcz_ts of
a vast nsumber of educators and the failure to appoint other educators in their
stead sjchools now simply do not have those -educators and accordingly
Iearnersf are, of necessity, prejudiced. By virtue of the manner in which these
temporalry aducators came to be appointed the vacuum left by their departure
is not evenly spread throughout the province and some schools, and therefore
sSOme learners are harder hii than others, Inthe case of the second applicant
more than 25% of its teaching establishment at the conclusion of the 2010
school Eyear were employed on a temporary belsis. At the reopening. of the
2011 sc;;hool year the second applicant has, de facto, simply been deprived of
those p;osts on its establishment. The position of the third applicant is even
more péecarfous. It had 11 out of 31 positions on its post establishment filled
by temloorary teachers. | am advised from the bar, by Mr Mbenenge on
behalf ci)f the respondents, that to fill éuch vacancies in accordance with the
statutorfy and regulatory requirements would take three to four months. |t
follows that even if the second respondent were now to declare a post
establ:shment for the second and third applicants, and indeed ali other
schoois}, which is identical to that which they had in 2010 they would still be
without? educators in those posts until at least the end of April 2011, after more

than a third of the school year has already run its course.

PAGE
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{43] Tihe second difﬁculty that arises is that the respondents resolved and
have inéicated that it is not intended to distribute all the posts which have
been declared by the first respondent in terms of section 5 of the Educators
Act and the regulations thersunder. This the respondents say is necessaw as
the budget cannot fund the distribution of all these posts. The implication
hereof as self-evident — it will have a material impact ;:m the post establishment
of Endivicduat schools with. of necessity, in most cases a reduction in the .
subsiané’tive posts paid for from the deparimental coffers. This announcement
comes at a time where law abiding governing bodies have already determined
their ne.%eds and complied with their obligations under the Schools Act in

accordénce with their post establishments as they existed in 2010.

[44] In these circumstances, without having given any notice to any of the
public s%chools in respect of the post establishment for the schools for 2011, as
the sec;ond respondent was obliged to do in September 2010, the department
chose not to renew the contracts of those educators who were employed on a
temporary basis in substantive educator posts at various schoois throughout
the prqvance. The de facto effect thereof is thal those posmons were all
vacant at the commencement of the 2011 school year and will remain vacant
until thé end of Aprl, at best, The difficuty is compounded by the fact that
secondé respondent is still unable to advise schools how he intends to
distribuite these posts. Schools therefore still do not know how many positions

will be filled on their establishment in April.
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(45] A; best for the respondents 4 471 such positions have been lost. The
disruptivze offect of this decision which has the effect of Iremoving those
educatoés from the school system at the commencement of the 2011 school
year is sielf—evident. It has & material impact on the right of learners to basic

education guaranteed under the Constitution.

[46] Tﬁe statutory structure provided for the delivery of education cannot
succeed: unless the respondents comply with the obligations set out therein.
In orderé for schools to be able to perform their statutory obligations in terms of
the Schiools Act the information must be provided to them by no later than 30
Septemiber of the preceding year in order for them to proceed with their
pIanninQ and preparation. It is not in dispute that as at the date of argument
before me of this application no school in the Eastern Cape had received its
post es{tabhshment for 2011. The post establishment forms the very basis

from which their planning for the following year is to be determined.

[47] I turn to consider the respondents’ response. The second respondent
states in his answering affidavit that in order to avoid over-expenditure in
2010/2011 financial year and in line with the departmental financial
turnarojund plan it became incumbent upon the department not to fill all of the
69 3903 educator posts which had been declared in respect of the province.
The regpondents contend that the challenge which the department faced in
the préparation for the 2011 post provisioning/declaration was whether to
retain the basket of 69 390 posts declared by the MEC, which could not be

affordéd, or to reduce the post basket to one which could be afforded. The
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2011/20?12 budget figures reflect, so it is alleged, that the department can
afford 64 252 posts. The second respondent states that it has been
delermir:led that an establishment of 64 252 educator posts could
accommodate 61 923 (who, as on 22 November 2010 were permanent

educators) educators and protected temporary educators i.e. those who, In
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terms qf the Provincial Education Labour Relations Chamber Collective

Agreem?ant 1 of 2008 (as amended) could not be appointed permanently but
would bie retained in the system until they obtain their qualifications. In these
circumsiances it is alleged that the department cannot reinstate or appoint the
6 282 eé:iucators whose cause is been championed in this case. To do so, itis
alleged,z would be contrary to the provisions of section 39 of the Public

Financé Management Act, 1 of 1999 (the PFMA).

[48] ‘If‘he response avoids the real issues. In the first instance this argument
ignoresé the fact that the MEC is required, in terms of the norms set out in the
regu[ati;ons when fixing the provincial post establishment to have regard first
and for:emosl to the budgetary constraints. The provincial post declaration
provideis accordingly for that number of posts which the budget can carry. In
the ciréumstances it is the number of posts provided for in the budget. The
first resfpondent has declared 69 390 such posts. There is thus no possibility

of infrinfging the PFMA.

(49] In any event to the extent that the financial predicament may justify a
reducttion of posts this may have been a cogent argument prior o

30 Se:ptember 2010. It Is the respondents’ failure to comply with their
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statutory; obligations and the consequences thereof which is in issue. By

30 Septiember' 2010 the second respondent was required to advise all
individuzizi schools of the post establishment which would be available to thém.
This, asél have emphasised, ‘ré an essential communication in order to enable
schooisgto discharge their statutory obligations under the Schools Act and to
commer;ce thelr planning in respect of curriculum, subject choices, additional
educato;r appointments and budgets. The respondents explanation does not

seem to me to be an argument which is open to the respondents in February

2011.

[50] Second respondent contends that the process to determine the post

-establis}ament commenced with the stakeholder budget workshop targeting

educatofr labour unions and school governing bodies in East London during
Novemﬁaer 2010. This is some 6 weeks after the final date upon which the

entire p:rocess ought to have been completed.

{51} $econd respondents continues to suggest that the final post

establisihment would be made known on 2 March 2011, more than a month
after _thie 2011 school year has already commenced. He records that the
issuingé of vacancy lists depends on .the post establishment. In the
circum%tances it is alleged that the criticism that there has not been an issuing
of a b?ul!etin or circular advertising of vacancies which currently exist is
premaﬁiure. He offers this consolation that by April 2011, when a third of the

year hés already lapsed, the schools will have been provided with a 2011 post

‘esiabli:shment and corresponding human resources. Costs which may be
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incurred?as a result of delays, the second respondent says, may be addressed
by olheﬁ mechanisms “the principle of these is the offering of extra Cia.sses,

extension of school terms (reduction of school holidays) the transfer and/or

secondrhent of educators to disadvantaged schools”.

[62] T;he approach is cause for very considerable concern for the well-being
of Iearn:ers in the Eastern Cape. | consider that on the respondents own
version ia lamentable breach of their statutory duties has occurred. It is a

breach Wwhich does indeed have immense conseguences for education in the

Eastern Cape.

[63] I?consider that the applicants have established a strong prima facie

right. The termination of the employment of such a vast number of educators

prior to: any educator post establishment for each school being considered
and without reference to the post distribution model is in my view unlawful. [t
has no’{ oceurred in accordance with the empowering legislation and it lacks

rationaliity.

[54] Mr Mbenenge, on behalf of the respondents has urged upon me that
the degcision which the applicants seek to review does not constitute
admmnstratwe action because it does not have an adverse effect on the
apphcants This argument proceeds on the following passage in the affidavit

of the s_econd respondent:
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“| place on record that the distribution of 64 252 to public schools in
the! Eastern Cape will not result in leamer's at schools being
without educators. Nor will such distribution result in the applicable
educator-leamer ratio being compromised.  The proclaimed
average national educator-leamner ratio is 1:35. Given the number
of learners the Province over there is no indication that the
disfribution of 64 252 posts will result in a Provincial average of
more than 1:35. On the contrary, indications based on the
preliminary distribution, point to an educator-learner ratio of 1:30."

(65] The first feature of this explanation which is tendered after the
commenicement of the 2011 school year is that it is all cast in the future. The
argumerflt may. have been worthy of consideration prior to 30 September 2010.
it may éalso justify the:reduction of the provincial establishment for 2012,
Provideé&l that each school is advised of its pdst establishment prior to 30
Septemﬁer 2011 this argumeént may be a cogent justification for a reduction in
the sché)o! year for 2012, If this were conveyed timeously schools would then
be in a position to plan their 2012 school year to meet their obligations

accordihgly. It does not at this stage assist the respondents.

156] /;\pprehension of harm

As a fa%ct schools in the Eastern Cape currently have an extraordinarily large
numberiL of vacancies on their post establishment. Their full establishment was
Iegitim%te!y used for the planning of the currént educational year. On the
responé:ienls version there are 4 471 such vacancies whilst the applicants
conien! that there are 6 282. As a fact there are a large number of learners

who dcé) no have educators at their disposal in certain areas of the planned

curricujum.
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[57] Tlﬁe current educational year Is already well under way and as yet, on
the respendents own version the respondent has not determined which of
those vacanmes it intends to fill. Once a decision is taken to fill a particular
posmon ‘it would be required to be advertised. At best, the respondent
suggeste that educators may be available in April of 2011 in respect of the
2011 school year. Counsel on behalf of the respondent advise from the bar
that | sheuld understand the allegation as referring to the end of April.

(58] Rjespondents proceed to state as follows:

“29 2 With 64 252 educator posts, there should, following an
eqmtable distribution, be no school or learners that are at the
risk in not having the benefit of teaching from educators.”

[59] 'Ehe equitable distribution will not oceur before the end of April 2011,
Learneés are currently being deprived of their right to basic education and th.e
respondents appear to hold the view that this may be addressed at the end of
April. ‘ This somewhat callous. response is reaffirmed where second
respondent reacts to the plight of second applicant with the cold comfort of an
assurarélce that “second applicant’s situation will be addressed at an

appropriate stage”.

[60] The test as to whether as reasonable apprehension of harm exists is
an objective one. The question is whether a reasonable man, confronted with
the facts, would apprehend the probability of harm. Actual harm need not be

established. See for example Minister of Law and Order and Others v
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Nordien 1987 (2) SA 894 (A). | consider that the facts set out above clearly
establishes not only an apprehension of harm but actual harm in that the
entire scéheme of educational planning for 2011 has been subverted by the

respondents failure to discharge their statutory duties.

61] | pause to mention that the respondents seek to justify this failure.
They pofint out that there has been a change of management from one acting
HOD toé another. That may be, however, the Department can hardly seek

refuge in its own disorganisation to justify its failures.

[62] Tghey refer to labour unrest which respondents contend meant that the
“atmosp;here was not conducive to meaningful consultations” with the unions
who must be consulted in the determination of the post establishment.
Conspi{tuous by its absence is any allegation by respondents of any attempt

to consfutt. There is no suggestion of any union having been unwilling nor of

any invitation extended to them. | am not persuaded by his explanation.

[63] i’:\lance of convenience

The thiird requirement for the granting of an' interim interdict Is that the balance
of comé:enience must favour the granting of the order. This involves an
exercisie of weighing up the prejudice which the applicant will suffer if the
interiméinterdict is not granted against the prejudice which the respondent will
suffer |f it is. The exercise of the court's discretion will usually resolve itself

into a é:onsideration of the prospects of success. The stronger the prospects

of sucéess in ihe_main application, the less the need for such a balance to
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favour the applicant, the weaker the prospects of success the greater the
need forfit to favour him. See for éxémp1e Olymplc Passenger Service (Pty)
Limited v Ramlagan 1967 (2) SA 382 (D); Beechman Group Limited v B-

M Grou;i) (Pty) Ltd 1977 (1) SA 50 (T) at 54.

[64] Tf;e consideration of the applicants prima facie rights which is set out
above ﬂ?nds application to this debate. Clearly I am not at this stage in a
position?to prejudge the outcome of the main application, however, on the
papers t}efore me | am of the view that'the applicants have good prospects of
successé in the main application. The harm which respondents allege it will
suffer iséfinancial in nature. | have indicated.above that in fixing the provincial
post est;ablishment in terms of section 5(1)(b) of the Educators Act the first
respond?ent is required to consider the financial restraints of the budget prior to
determiré’ﬂng the number of posts. | must accept that he did so and this
conside:ration has therefore already found expression_ in the declaration of a
number;posts. | find no provision in the Act or the Regulations which entitles
the ﬂrst; respondent or the second respondent not to distribute all the posts
which tiﬁe first respondent has created. The financial difficulties should
accordiingiy not be attributed to the extent of the post establishment. In all the
circumsitances | am satisfied that the balance of convenience favours the

applicants.

[65] No alternative remedy

The res}pondents have raised as a point in limine the provisions of section 41
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corﬁsideriation of aliernative remedies. Section 41 of the Constitution provides
principleis for co-operative government and inter governmental relations.
Section 541(1) provides for all spheres of government and all organs of State
within ea%ch sphere of government to, infer alia, co-operate with one another in
mutuai tirust and good faith by, inter afia, informing one another of and
consultir:;g one another on matters of common interest, adhering to agreed
procedufres and avoiding legal proceedings against one another. Section
41(3) requires of such organs of State to make every reasonable effort to
seftle a édispute by means of mechanisms and procedures provided for that
purposeé and must exhaust all other remedies before it approaches a court to
resolve ;he dispute. In terms of the provisions of section 41(4) a court may, if
it is notésatisﬂed that the requirements of subsection (3) have been met, 10
refer th{a dispute back to the organs of State involved. Mr Mbenenge, oﬁ
behalf of the respondents has urged me to refer the matter back in order to

enable {he parties to settle the dispute through co-operative measures.

[66] S:ection 41(2) requires an act of Parliament to be passed to establish
and to Sprovide for structures and Institutions to promote and facilitate inter
governniaental celations and to provide for appropriate mechanisms and
procedtéfres to facilitate settlement of inter governmental disputes. Subséction
(3), to \iuhich reference is made in subsection (4), deals with organs of State
invo!veéj in an “inter governmental dispute”. In the case of an inter

governﬁnemal dispute such organs are bound to make every reasonable effort

to settl{e the dispute by means of mechanisms and procedures provided for
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that purﬁose and must exhaust all other remedies before it approaches a

court.

[67'] Pt;rsuant to the provisions 6f section 41(2) Parliament has enacted "the
Inter Go?ernmental Relations Framework Act 13 of 2006 (Framework Act). It
is apparént from section 2(1) of the Framework Act that the Framework Act
applies i%only to those “organs of State” listed in section 239(a) of the
Constituiion. Those listed in section 239(b) are therefore excluded. Section
239(a) deﬁnes an organ of State as being "any Department of State or
ad‘minist;ration in the National, Provincial and Local sphere of Government”. [t
is in myéview clear that the Framework Act finds no application to governing
bodies céf schools. The provisions of section 41(3) and (4) are aimed only at
binding %all departments of State and administrations in the National, Provincial
or Loca;I spheres of Government. Compare Ex parte Speaker of the
Nationafl Assembly: in re Dispute concerning the constitutionality of
certain %provlslons of the National Education Policy Bill 83 of 1995 1996
(3) SA é89 (CC) at para [34]; In re certification of the Constitution of the
RSA '19i96 (4) SA 744 at 858 para [291]. In these circumstances | do not
consideir that section 241 offers an intemal remedy which ought first to be

pursuecj.

[68] To the extent that section 241 may be considered to be an alternative

remedy: available to the applicants, as envisaged in section 7(2) of PAJA Mr

Euijen Zon behalf the applicants has urged upon me to hold that exceptional
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circumsfances exist and | should therefore exempt the applicants from

exhausting such internal remedy.

[69] Tfhe Schools Act aims to provide a national system for schools which
will proimote the acceptance of all learners, parents and educators of
responsjibility for the organisation, governance and funding of schools in
partnersjhip with the State (see preamble to the Schools Act). | have set out
above the legal framework which underlies this national system. The current
urgent Situation which has arisen has arisen exclusively as a result of
respondients’ failure t0 comply with their statutory obligations under the
Schoo!sg Act and the Educators Act. This failure has resulted therein that as at
17 Febriuary 2011 when the application was argued, the second respondent

had still% not determined the post establishment for any public school for the

school f/ear 2011, which commenced in January 2011. | consider that any -

matenal change to an individual schools post establishment as known on
30 Seplember 2010 which may now occur would render it impossible for the
govemfrpg bodies of such schools in the Eastern Cape to comply with their
statutor;i/ obligations which | have set out above. The learners are currently
being pérejudiced through the absence of numerous educators and in these
circumséances, even if section 41 of the Constitution is to be considered an
internal éremedy, | do not consider that it offers an alternative remedy which
would eidequately address the prejudice suffered by the applicants. In the
circumstances | would exempt the applicants from compliance with such
remedy;to the extent that it might be necessary in terms of the provisions of

section 7(2)(c) of PAJA.
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(70} ln all the circumstances | am satisfied that the applicants have indeed
made onjt a case for an interim interdict pending the finalisation of prayer 1 in

the revig:-a:w proceedings.

[71]  Locys standi of fourth applicant

The res;%)ondents argue that the fourth applicant was party to an agreement in
respect é)oth of the fixing of the provincial post establishment and the decision
to distril:i:ute the 64 252 posts of the total number of the establishment. For
this reaison is argued that the fourth applicant has no locus sfandi to

participaite in these proceedings.

[72] T}ae fourth applicant contends that a significant number of its members
are aﬁebted by the decisions of the respondents. The fourth applicant then

continuss to state in its founding affidavit as follows:

“The implications of the Department failing to furnish post
establishment . for schools is significant. For example, many
schools employ educators in addition to their post establishments.
Theey do so with the view to providing quality education in terms of
their duties enshrined in the South African Schiools Act, 4 of 1996,
Without the official post establishment, however, schools are
unable to determine how many additional educators will be
required. They are obliged to make these determinations on pre-
existing post establishments, for example in respect of the year
2009. This means that schools whose leamer numbers have
estalated since 2009 become prejudiced because their parent
bodies are obliged by way of school fees to pay for additional
educators which ordinarily ought to be supplied by the Department

]
'
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73] It]s readily apparent from the affidavit that the fourth applicant does not
approactéw the court to attack the decision to distribute fewer posts than the
total nuni’tber declared. The major concern of the fourth applicant is the failure
by the %second respondent to comply with the statutory obligations which
require Him to convey to each individual school the post establishment for
2011 soias to enable the schools to discharge their obligations. It approaches
the court in terms of section 38 of the Constitution, inter afia, on behalf of its
member;s. It appears to me that members of the fourth apphcant have a
material; interest in, amongst others, employment oppor_tunities which may
arise froém “additional posts” which numerous schools in the province may be
required; to create from their own funds to éupplement the declared post
establisiiﬁment. In the circumstances | do not consider that there is any merit

in the atitack upon the focus standi of fourth applicant.

74] The form of the relief

The appilication is aimed at restoring and preserving the sfatus quo ante as it

was prié)r to the decision which the applicants seeks to review, namely, the

demsmn not to renew the temporary contracts of educators who were
employed in substanhve educator posts. The application is aimed therefore at
ensunng the continuation and preservation of tuition in public schools in
accordance with the planned strategy set out in the Schools Act pending the
finalisation of the review proceedings. Mr Mbenenge on behalf of the
respont:}ent, has urged upon me that the order in the form in which it is sought
cannot ibe granted as the 6 282 educators who were employed on a

temporéry basis are not before court. He argued that such educators have a
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direct anfd substantial interest in the issues involved and the order in which the

court miéht make.

[75] ln this case, the relief is of an interim nature which serves merely to
protect t:he status quo anté pending the finalisation of the main applicatioh. Mr
Euqen on behalf of the applicants, has argued that the individual educators
have no dlrect and substantial interests in the relief scmght The order which
is sought, and which has been granted, does not seek to compel the
individusiil educator to take up. its position, what it does do is to compel the
respondfents to- extend the contracts which existed prior to the 31 December
2010. Azny individual educator is at liberty to decline to enter into the contract
or to resiign in precisely the same manner as each individual educator would
have be;en entitled prior to 31 December 2010. It is argued that it is required
on behaflf of the respondents is to make such contracts available to educators

previ0uély employed on a temporary basis in substantive posts.

[76] ;The argument on behalf of the respondents;, in my view, overlooks the
nature of the application. The first alppiicant declares in its founding affidavit
that it aipproaches the court in terms of section 38 of the Constitution as a
person Eentitled to “appropriate relief’ in a competent court alleging the
mfr;ngement or threatened infringements of rights enshrined in the Bill of

Rights and which entitles it to "appropriate relief'. The affidavit continues to
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others (?n the form of its members) as also acting in the public interest.
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[77] Tﬁe fourth applicant is similarly cited as a person entitled {o represent
the Enter;ests of others (iri the form of its members) as also acting in the public
interest.: It too approaches the court in terms of section 38 of the Constitution.

The four;;th applicant’'s members are educators.

{78] The report on the recognition of class actions and public interest
actions m South African Law (Project 88 published in August 1988 para 2.2.1)

is instrué:tive. it defines public interest action as follows:

“Alpublic interest action is one brought by a plaintiff who, in
claiming the relief he or she seeks, is moved by the desire {o
benefit the public at large or a segment of the public. The intention
of the plaintiff is to vindicate or protect the public interest, not his or
her own interest, although he or she may incidentally achieve that
as:well”

(79] in Ngxuza and Others v The Permanent Secretary, Department of
We!farr—é, Eastern Cape 2001 (2) SA 609 Froneman J noted that the
introducftion of section 38 of the Constitution introduced far reaching changes
fo the Ecommon law of standing. There was no justificélion, he held,
particufégly in relation to so-called public fitigétion, for a restrictive
interpreftation of the section: a wide range of persons might be affected by the
fitigatiorgm and the emphasis would often not only be on redressing past wrongs
but alsf:.')- on ensuring that. the future exercise of public power was in
accorde:;nce with the principle of legality. See Ngxuza and Others v The

Permar?ent Secretary (supra) at 618l1-J; 619D. Clearly, all persons who are
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very natiure of public interest litigation.

(80]

'F:roneman J went on to hold as follows:

“Mention has already been made that the Constitution provides that
the courts have a policing role to ensure that public power is
executed in accordance with the principle of legality. It also
declares ours to be democratic state (section 1). One of the
foundations of democracy is that those who are chosen to rule
must be accountapble to those they govern. The Constitution
recognises that as a founding value of our democracy (section
(1){d)). It also recognises that modern societies need to be run by
persons other than those directly elected by the people. Those in
public administration must accordingly also be subject tfo
foyndational values of democracy, otherwise the promise of

" democracy may become an illusion. .. The fundamental

importance of accountable public power is emphasised in the Bill of
Rights Chapter of the Constitution by providing that everyone has
the right to administrative action that is lawful, reasonable and fair
(section 33). And the courts are the final instruments to ensure the
accountability of the exercise of public power (section 34 and 165).
In ithis way the courts become an indispensible instrument of
democracy as far as- public administration of the country is
concerned.”

See Ngxuza and Others (supra) p. 620F-G to 621A,

[81]

{82]

the 6 282 educators are not before court. On the other hand he has

Féinally Froneman J states in the same judgment at p. 626!

“What cannot be allowed, however, is the unlawful deprivation of
these rights by way of administrative stealth. The Constitution
forbids that and has made the courts the democratic guardians to
prévent that from happening.”

Mr Mbenenge argues that the relief sought cannot be granted because
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submitteﬁd that substitule educators cannot be appointed in these positions at
shorl nétice as positions woﬁ!d have to be advertised, applications sifted,
candidat‘?es interviewed and recommendations made by governing bodies.
This | am advised would fake 3 to 4 moﬁths. It seems o me that the
caulionafr,y note sounded by FFroneman J in respect to administrative §tea!th,

to which‘E | have referred, is of application.

[83] AI! things considered | think that there is considerable force in the
submiss_;ions made by Mr Eujfen in this regard. The order which was sought
and in Eparticular the order wﬁich 1 have made, does not bind any of the
educatofrs. They are not ordered to perform any act in consequence of the
order. 5‘:They remain af liberty, as they were prior to 31 December 2010, to
decline _Eto accept an extended coniract or resign if they so please. The order
merely i;:estores the status quo ante and requires of the respondents to extend_
the contfracts of the incumbent educators as they were in December 2010. In
the circijmstances | consider that the applicants have made a case for the

order sq:ught.

[84] Conclusion
For theaéE reasons sef out above | made the order which was delivered on

22 February 2011,
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