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GUIDELINES FOR THE IMPLEMENTATION PLAN FOR SECTION 38A OF THE

 SOUTH AFRICAN SCHOOLS ACT, NO. 84 OF 1996

1.
INTRODUCTION
This plan is to be regarded as an honest attempt to provide certainty concerning the practical implementation of section 38A of the south African Schools Act, No. 84 of 1996 (the Schools Act).  To this end, an attempt has been made to align various sections of the Act with one another so as to facilitate the interpretation of this section.  The plan is further calculated to encourage provincial education departments to adopt a common approach when implementing the section. This plan applies only to public schools.

Given that section 10 of the Education Laws Amendment Act 1 of 2004 provides for a transitional period of one year, and that the commencement date of the Act is 26 April 2004, the Head of Department  may act in terms of section 38A(a) of the Schools Act and section 33 of the Employment of Educators Act 76 of 1998, as the case may be, as from 26 April 2005.

This plan is discussed under the following headings:

· application procedure;

· some of the details that must be included in the application;

· the process and resources that will be used to compensate or remunerate the state employee;

· payment for travel and subsistence expenses relating to official school activities;

· communication strategy; 

· general; and

· Schedules 1, 2 and 3.

2.
APPLICATION PROCEDURE
2.1 A formal written application must be delivered to the office of the employer (Head of the provincial Department of Education).

2.2 It is recommended that all public schools should be provided with a pro forma application form (cf. Schedule 3).

2.3 Schools must be encouraged to use the pro forma form when making such an application. However, in cases where the school has not used the pro forma form, the school must not be prejudiced.  The application must be considered as if it had been made according to the pro forma form.

2.4 The office of the Head of the provincial Department of Education as contemplated in paragraph 2.1 refers to the lowest departmental structure just above the school, which is the first reporting line.

2.5 The official in charge of such a structure must be given clear instructions that he or she must make a copy of the application and that the following information must be reflected on the copy:

2.5.1 the name of the person who has delivered the application on behalf of the school;

2.5.2 the name of the school concerned;  and

2.5.3 the time and date of receipt of the application.

2.6 The copy of the application must be kept on file by the person in charge of the structure.

2.7 The original application must be faxed to the Head of the provincial Department of Education or his or her delegate on the day on which it was received.  It may also be delivered by hand either on the day on which it was received or on the next working day.

2.8 The faxed original application must immediately be followed by a telephone enquiry regarding acknowledgement of receipt.

2.9 Once the original has been faxed or delivered to the delegate, a copy must be forwarded to the Head of the provincial Department of Education.

3.
SOME OF THE DETAILS THAT MUST BE INCLUDED IN THE APPLICATION
The following details, amongst others, should be included under the heading “full details of the nature and extent of the payment” (cf. section 38A(3)(a) of the Schools Act):

3.1 An indication by the governing body of the process that was followed to determine the need for an additional post and financial benefit which should be paid to a state employee and also to motivate why it is necessary to appoint the state employee or to give such an employee additional remuneration, financial benefit or benefit in kind.

3.2 An indication as to whether or not it is a continuous financial obligation or a once-off payment such as a bonus or incentive. If it is a continuous financial obligation, an indication of the duration and extent of such payment is also required.

3.3 An indication of the total amount of the remuneration, other financial benefit or benefit in kind involved in such payment.

3.4 An indication as to whether the payment in paragraph 3.2 will be paid to all state employees at that school who comply with the criteria contemplated in paragraph 3.6.

3.5 The reason for the payment.

3.6 An indication as to whether or not the payment is linked to the provisions of section 20(4) to (9) of the South African Schools Act.

3.7 An indication of the job description and content of a post contemplated in section 20(4) or (5) of the South African Schools Act, if applicable.

3.8 An indication of all the criteria to be used in deciding who qualifies for such payment.

4.
THE PROCESS AND RESOURCES THAT WILL BE USED TO COMPENSATE OR REMUNERATE THE STATE EMPLOYEE
4.1 It must be specified whether the total payment will be made from the compulsory school fees or from other sources, or partly from compulsory school fees and partly from other sources.

4.2 If from other sources, what are those sources?

4.3 The school must provide evidence that it has sufficient funds at the time of the application and when payment is made.

4.4 The school must provide evidence that it has systems in place for complying with income tax legislation.

4.5 It must be specified whether the payment is related to a post created in terms of section 20(4) or (5) of the Schools Act, and, if so, the identity of the state employee to be appointed in that post must be made known.  The school must also provide reasons why it is crucial that a state employee be appointed in that post.

4.6 If the identity of the state employee concerned is not known at the time when the application is made, approval for the appointment of such a person may be granted in principle.

4.7 If such an approval is granted in principle, the school must, prior to the appointment of such an employee, provide the Head of the provincial Department of Education with full details of the employee.  This will allow the Head of the provincial Department of Education to give authorisation for the employee to receive payment in terms of the Employment of Educators Act of 1998 or the Public Service Act of 1994.

4.8 Full details of the employee must include, among others, the following:

4.8.1 Relevant experience;

4.8.2 Qualifications;  and

4.8.3 A statement indicating how he or she qualifies in terms of the criteria contemplated in paragraph 3.8.

4.9 Despite the application made by a governing body in terms of section 38(A) of the Schools Act, the State employee is obliged to ensure that, before receiving any remuneration, other financial benefit or benefit in kind from the governing body, the Head of the provincial Department of Education has authorised the governing body to make such payments and also the state employee concerned to receive such payments.

5.
PAYMENT FOR TRAVEL AND SUBSISTENCE EXPENSES RELATING TO OFFICIAL SCHOOL ACTIVITIES
5.1 Payments regarding the above do not require the school to make any application whatsoever.

5.2 However, such payments may not be greater than those that would be payable to a public servant in similar circumstances.

5.3 The Head of the provincial Department of Education must provide all the public schools with criteria for the payment of travel and subsistence expenses. 

5.4 A school must keep full records of all such payments made to state employees and such records must be included in the annual financial statement contemplated in section 43(5) of the South African Schools Act.

6.
COMMUNICATION STRATEGY
6.1 The Head of the provincial Department of Education must promote awareness of the plan by means of –

· circulars;

· workshops;  and

· media conferences.

6.2 The Head of the provincial Department of Education must provide guidelines to the governing body as to how to:

6.2.1 determine the needs of a school in relation to its curriculum, extra-curriculum and statutory obligations;

6.2.2 differentiate between the resources such as the human resources provided by the state and the additional resources supplied by the governing body, in order to comply with the needs contemplated in paragraph 6.2.1;

6.2.3 distinguish between the needs of the school that can be provided during the normal school hours and those that can be provided outside these hours;

6.2.4 breakdown the additional needs provided by the governing body into identifiable tasks or posts and if these includes incentives or bonuses, the nature and extend of the tasks or posts must be provided, furthermore, the reasons why state employees should be paid for such tasks;  and

6.2.5 identify those specific tasks or posts which the governing body is likely to utilize the services of state employees and if the identity of the employees is known at the time when the application for approval is made, the governing body must provide the Head of the provincial Department of Education with details of such state employees.  If the identity of such employees is not known at the time when an application is made in terms of section 38(A) of the Schools Act, the governing body must inform the Head of the provincial Department of Education about the identities of such state employees before any payment is made to the employee.

6.3 There must be feedback from the schools to the Head of the provincial Department of Education regarding the extent to which the state employees are used and whether or not this interferes with their normal duties as state employees.

6.4 The Head of the provincial Department of Education must establish systemic monitoring devices so as to determine whether state employees are used and paid as approved by him or her.

7. GENERAL

7.1 Heads of the provincial Department of Education are advised to consider delegating the approval of applications to official in appropriate post in terms of section 62(2) of the South African Schools Act 84 of 1996, so as to avoid bottlenecks.

7.2 The Implementation Plan will serve as a guideline for the delegates, however, they should also be properly trained especially with regard to the provisions of the Promotion of Administrative Justice Act 3 of 2000 (PAJA).

7.3 In this regard, section 6(2) of PAJA is of paramount importance and it is accordingly reproduced below.
7.4
“6(2) A court or tribunal has the power to judicially review an administrative action if-



(a)
the administrator who took it-




(i)
was not authorised to do so by the empowering provision;

(ii)
acted under a delegation of power which was not authorised by the empowering provision; or




(iii)
was biased or reasonably suspected of bias;


(b)
a mandatory and material procedure or condition prescribed by an empowering provision was not complied with;



(c)
the action was procedurally unfair;



(d)
the action was materially influenced by an error of law;



(e)
the action was taken-




(i)
for a reason not authorised by the empowering provision;




(ii)
for an ulterior purpose or motive;

(iii)
because irrelevant considerations were taken into account or relevant considerations were not considered;

(iv)
because of the unauthorised or unwarranted dictates of another person or body;




(v)
in bad faith; or




(vi)
arbitrarily or capriciously;



(f)
the action itself-

(i)
contravenes a law or is not authorised by the empowering provision; or




(ii)
is not rationally connected to-





(aa)
the purpose for which it was taken;





(bb)
the purpose of the empowering provision;





(cc)
the information before the administrator; or





(dd)
the reasons given for it by the administrator;



(g)
the action concerned consists of a failure to take a decision;

(h)
the exercise of the power or the performance of the function authorised by the empowering provision, in pursuance of which the administrative action was purportedly taken, is so unreasonable that no reasonable person could have so exercised the power or performed the function; or



(i)
the action is otherwise unconstitutional or unlawful.”

8.
Schedule 1 consists of a summary of important dates that the Head of the provincial Department of Education and the schools should remember.

9.
Schedule 2 consists of a type of checklist.

10.
Schedule 3 details the pro forma form.

SCHEDULE 1

IMPORTANT DATES TO REMEMBER

1. With regard to applying for permission to pay additional remuneration, financial benefit or benefit in kind:

1.1 On or before the 31 of May in the year in which the school budget is finalized in terms of section 38 of the Schools Act, governing bodies must submit their applications to the Head of the provincial Education Department for approval.

1.2 On or before the 31 of August in the year referred to in item 1.1, the Head of the provincial Education Department must communicate his or her decision regarding the application referred to in item 1.1 to the governing bodies.

1.3 On or before the 30 of September in the year referred to in item 1.1, governing bodies may appeal to the Member of the Executive Council against the Head of the provincial Education Department's failure to provide a response to or against his or her refusal to grant permission to the application made in terms of section 38(A) of the Schools Act.

2. General:

2.1 As from 26 April 2005 the Head of the provincial Education Department must institute proceedings to recover unauthorised remuneration, financial benefit or benefit in kind from governing body members who were party to a decision to make such payments.

2.2 As from 26 April 2005 the Head of the provincial Department of Education must take disciplinary action against any state employee who received unauthorised payments.

2.3 Payments made to any state employee before 26 April 2004 shall be deemed to have been authorised by the employer.

SCHEDULE 2

CHECKLIST

1.
Have all public schools been provided with the Implementation

Plan?


2.
Have all public schools been provided with the pro-forma form?


3.
Has the official in charge of receiving applications been instructed that 

he or she must reflect the following information on the copy of the

 application?


3.1
Name of person who submitted the application.




3.2
Name of the school concerned.







3.3
Time and date of receipt of application.





4.
Has the copy of the application been filed in his or her office?



5.
Has the original application been faxed or delivered by hand 

to the Head of the provincial Department of Education or his 

or her delegate.


6.
Has follow-up been done by telephone?






7.
Have the details required in the application form been provided?



8.
Has the source of the money involved been stated?




9.
Has the evidence of the availability of sufficient funds been

provided?



10.
Has the evidence of compliance with income tax legislation

been provided?



11.
Is the payment related to a post created under section 20(4)

or (5) of the South African Schools Act?





12.
Have reasons been provided as to why is it crucial that a state

employee be appointed in that post?






13.
Has the identity of the state employee concerned been provided?



14.
If the identity of such employee was not known at the time

of application and approval has been granted in principle,

were the full details of the employee provided before he or

she was appointed?


15. If the state employee is contracted in terms of section 20(4)

or (5) what is the duration of that contract?

16.
Has evidence been provided as to how long can such a contract

be sustained?











17.
Has a termination clause been included in the contract?




18.
Has the dispute resolution mechanism been included in the 

contract?



19.
Is it clear from the terms of any such contract that the Head of

the provincial Department of Education is not a party to the contract?

20.
Is the service concerned not interfering with the normal

service delivery of the employee?






21.
Is the service concerned not already being paid for by the Head

of the provincial Department of Education?

22. Does such service support the core activities and functions


of the school?

23. Has the Head of the Provincial Department of Education

provided all public schools with criteria for the payment

of travel and subsistence expenses?

24. Has the school included payments for subsistence and travel

Expenses in the financial statement as contemplated in section

43(5) of the South African Schools Act?

25.
Have circulars been issued and workshops organised so as to 

promote the plan?

26.
Has the Head of the provincial Department of Education 

established feedback and monitoring systems?


27. Are the remuneration, other financial benefit and benefit in kind


reflected in the school’s budget as presented to the general


meeting of parents as contemplated in section 38(2) of the


South African Schools Act?

SCHEDULE 3

PRO FORMA APPLICATION FOR APPROVAL FOR PAYING STATE EMPLOYEE ANY PAYMENT CONTEMPLATED IN SECTION 38A(1) OF THE SOUTH AFRICAN SCHOOLS ACT 84 OF 1996

1.
PARTICULARS OF SCHOOL
Name:

……………………………………………………………….

Postal address:
……………………………………………………………….


……………………………………………………………….


……………………………………………………………….

Telephone no.:
……………………………………………………………….

Fax no.:

……………………………………………………………….

Physical address:
……………………………………………………………….




……………………………………………………………….




……………………………………………………………….

2.
FULL DETAILS OF THE NATURE AND EXTENT OF THE PAYMENT MUST INCLUDE THE FOLLOWING:
2.1 Whether or not it is a continuous financial obligation or a once-off payment as such a bonus or incentive.

2.2 Whether payment will be made to all state employees who comply with the criteria.

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2.3 The amount involved.

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2.4 The reason for the payment.

……………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2.5 Whether or not it is linked to the provisions of section 20(4) to (9).

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2.6 Source of the money involved.

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2.7 Criteria applied to determine which state employees qualify to receive such payment.

……………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………...……………………………………..

2.8 The identities of the state employees who qualify for the payment  [These must include details contemplated in paragraph (4.8) (supra)].

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

3.
DECLARATION
3.1
I (name of chairperson of governing body), ……………………………..., hereby declare: 

3.2
That the decision taken to make these payments was made by the governing body members stated below at a meeting held on ………………………… and approved by the majority of parents at a meeting held on …………………………………………

3.3
That the members contemplated in paragraph 3.2 are as follows:  …………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

3.4
That the school has sufficient funds at the time of this application and will have money when payments are made.

3.5
That the source of funds for such payments is:

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

3.6
That there are systems in place so as to comply with income tax legislation.

Signed:
……………………………………………………

(Chairperson)

Date:

……………………………………………………

4.
Supporting documents such as evidence of sufficient funds and minutes of the meeting at which the resolution was taken are attached hereto.

5. FOR DEPARTMENTAL USE ONLY

Application approved:
………………………………………………….…..

Application refused:
…………………………………………..……….....

Reasons for refusal:
…………………………………………….………..

……………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

Signed:
…………………………………

(Head of the provincial Department of Education or duly authorised official)

Date:

………………………………..
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