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IN THE HIGH COURT DOF SOUTH AFRICA
NATAL PROVINCIAL DIVISION
. Case No. 2088/2004
in the matter between :
MARITZBURG COLLEGE Applicant
and
C.R. DLAMININ.C. First Respondent
T. MAFU Second Respondent
T.W. KONDZA Third Respondent
! JUDGWENT
Delivered on 27 May 2004
P.C. COMBERINCK, J,
The facte gliving rise to this application afe not in dispute and can he
summarised as follows:
1. During October 2003, three pupils ‘at the applicant school were
involved in an incident in which & window of a hirad bus wag smashed.
Two pupils were found to be smelling of alcohol and a bottle of brandy
was discoverad in cne pupil's kitbag. |
~ 2. During Novamber 2003, a diséiplinary committee was constituted and

was to conduct a heérlng into the activities of the three pupils. The
hearing did not take place because one or more of the members of the
committee had to recuse themselives.

1, The disciplinary committee was reconstituted in December 2003 and at
a proper and fair hesaring, the three pupils were found guilty of

misconduct and a recommendation was made that they be expelled
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from the school. Apparently all three pupils had in the past been guilty
of frequent acts of misconduct.

4. n accordance with the Regulations relating to the conduct of learners
at and their suspension and expulsion from public schools, the
disciplinary.comm'rttee submiitted their recommendations in writing
the Governing Body. A meeting of the Goveming Body was

accordingly held on 17 December 2003,

‘:'Jl

Serious aliegations about the proprietary of the disciplinary process
was made by one of the parents in a written submission to the
S Governing Body and the Governing Body felt constrained to call for a
typed transcript of the disciplinary proceedings. This took snrné time to
prepare and was only available on 17 January 2004 when the
Governing Body had its next meeting.
6. On this date, the Gaverning Body resolved

(a) that the finding of the Disciplinary Committee as fo the guilt
of tha three pupils be accepted as corract;

() that the disciplinary committee's recommendation as fo

— . expulsion and interim suspension should be endorsed in
respect of two of the pupils (the sons of the second and third
respondents);

(e}  that pending the completion of the procedure prescribed by
law far the expulsion of pupils, the pupils concerned would
not ba readmitted at the start of the 2004 year.

7. By letter datgd 18 January 2004 the first respandent was advised of the

aforementioned facts.
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10.

{n terms of section 9(1)(b) of the South African Schools Act, Act No. 84
of 1096 the applicant was obliged to consult with the Head of
Department of the Department of Ed.ucatlnn regarding the suspension
of the two pupils pending a decision on their expulsion. For three days
from 20 to 23 January 2004 the applicant telephonically aftempted fo
astablish from the Ulundi He:ead Office of the Department of Education
whn‘ had to be contacted for the purpose of arranging a consultation as
to the question of the interim suspenail:;n of the two pupils. The
applicant’s endeavours met with no success. By letter dated 23
January 2004, addressed to The Ward Manager, Pietermaritzburg
East, KwaZulu-Natal Department of Education, the applicant redorded
that one of the parents (the second respondent) was presenting his son
at school each day despite the Governing Body's declsion that he was
not to return to school. The Ward Maﬁager was called upon to find
another school for the puplls until such time as a decision could be
made regarding their expulsion. In this regard he was referred to
Regulation 3(5) df the Regulations issued under the KwaZulu-Natal
School Education Act No. 3 of 1986, No reply apparently was received
to this letter.

On 26 January 2004, an official from the Head Office of the
Department contacted the school's principal and advised him that the
person to consult with was the first respondent, The first respondent
however, he said, was at that stage out of the country.

Beligving (foalishly) that the first respondent would have delegated his

powers to another officialin hig absence, the applicant wrote a letter on

0037020
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26 January 2004 enquiring who they were to consult with in the

absence of the first respondent.

On 16 February 2004, & letter was addressed by the applicant to the

first respondent recording the history of the matter and stating inter alia

the following:

“On the moming of 20" January, 2004, the full documentary record of
the disciplinary proceedings was delivered by hand to Mr. Thango at
the District office. He had been informed, in two earlier telephcne
conversations, that the matter was one of extrame urgency and that it
would be necessary to consult with the Head of Department conceming
the decigion to suspend the learners pending the decislon as to their
expulsion. Unfortunately., Mr. Thange took it upon himself to deal with
the suspension aspect and, acecording to my information, informed the
parants of the learners that thoy should be returned to the school with
immediate effect. He also issued an Instruction to the Principal, Mr.

‘Pearson, to that effect. The learner, Mafu, was brought to School by

his father each morning and, because of the Govemning Body's
decision, was made to sit in the Conference room for the whole schaol
day.

Because the situation was regarded as untenable, | addressed a
further letter to Mr. Thango (with a copy being sent to you) on 23"
January 2004, | stressed that, in terms of section 8(1)(b) of the South
African Schools Act, Act No. 84 of 1998, interim suspension of a
learner was required to be put into effect in cansultation with the Head
of Depariment. At that time we had been informed that you were away
overseas and we assumed that you would have delegated your
functions to an official in the Department and we required to be told
who the relevant official was. Again, for your convenience. | annex a
copy of this letter marked "B".

Mr. Thangoe did not furnish us with the information requested and by
the first week in February .the situation was becoming tense,
particularly because it appeared that Mr. Mafu rad approached the

0od o020
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media and was making serious allegations about the School. In a
series of telephone calls to the Department (both in Pistermaritzburg
and Ulundi), the Principal at length ascertained that a8 Mr. Nyawuza, in
Ulundl, was deputed to perform the functions of the Head of
Depariment in your absence. He accordingly contacted Mr. Nyawuza
by telephone and exﬁlained the problem to him. According to my
information, Mr. Nyawuza stated a Mr. Mandla Ndlela was the pergon
who would be considering the matter and consulting with the
Governing Body in relation to the decision that he would contact the
District Office and ask that the documentation be send immediately to
the Head office in Ulundi so that it could be considered. This
conversation took place on Friday, 30" January. On 4" February, we
learnt that you had returned from your overseas trip and assumed that
you would be attending to the matter or delegating the task to 2
suttably qualified official in your Department.

Between 30" January and 12" February various officlale in the Ulundi
Office were contacted and various assurances were given to the effect
that the documents were under consideration in Pletermaritzburg. 1 will
not detail these for present purposes. It will suffice to say that,
notwithstanding our continual attempts to identify an official iIn your
Department who Is properly authorised and prepared to consult about
the matter of Interim suspenslon, we have met with a series of dilatory
responses and, by all appearances, nothing has been done by any
official to acquaint himself or herself properly with the matier so that

meaningful consultations can be held in terms of saction 8(1)(b) of the
Schools Act.”

The letter congluded with an ultimatum that the first respondent consult

with the Governing Body within one week of receipt of the letter. The

demand was couched in the following terms:

0oas020
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"I regret that it is impossible for me to allow this highly unsatisfactory
situation to persist. It is causing restlessness among the staff,
particularly the Principal who is endeavouring to settle into an onerous
new job and should be able to devote his time to educational matters.
It is, more importantly operating to the prejudice of the two learners
involved. They have n;::t had any tuition this year. | nead hardty point
out to you that the regulations required you, in any sltuation where the
suspension of a tearner will persist for more than seven days, to place
him in another school.

It is therefore necessary for me to give you formal notice, in terms of
section 6(3) of the Promotion of Administrative Justice Act, Act 3 of
2000, that you are required to consult with the Governing Bady and
make a decision in regard to the Interim suspension of these two
learners within a period of one week from the date on which this lstter
is telefaxed to you. 1t Is my submission that the period of one week is
more than reasonable in the prevailing circumstances since your
Department has been In full possession of all the necessary
information -since 20" January and there have, in the interim, been
paveral communications in which officials in ycur'Department have
been informed as to where the documeantation can be found.”

Tha Istter conciuded thus:

12,

‘| must regrettably stress to you that.if my request for immediate action
is not complied then | will have to approach my Governing Body for
authority to make an application to the High Court in accordance with
the provisions of sections 6, 7 and 8 of Act No. 3 of 2000.

| accordingly ook forward to your response within the stipulated period
of one week.”

Copies of the aforesaid letter were telexed to the MEC for Education,

KwaZulu-Natal and to the National Minister fer Education.

DOBs020
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13. Over the week-end of 21 and 22 February 2004, the first respondent
telephonically advised the applicant that he was prepared to set aside
a half an hour in the moming of Tuesday 24 February 2004 at the steps
of the Legislature building In Ulundl to discuss the matter with a
delegation from the Governing Body.

14, Two mernbers of the Governling Body duly mat the first respondent as
arranged. The first respondent was handed a documented chronology
of contact between the school and the Department of Education. The

first respondent indicated that he would revert to the Governing Body

—
after studying the documents.
15.1n @ letter dated 24 February 2004, the applicant recorded that the
meeting with the first respondent had taken place and exprassed its
hope that the first respondent would ravert within week.
16. The applicant heard nothing from the first respondent and eventually
on 17 March addressed the following letter to the first respondent:
“| am most embarrassad to have to record that, to date, no response fo
s

these communications has been received. This, despite a telephone
¢all made to you on Menday, g™ March 2004, to expiain that the
Governing Body now regards the lack of response from your
department as completely unacceptable.

The first term of 2004 is very nearly at an end and the Department has
signally failed to comply with its obligations under the SA Schools Act
and the Provincial Act and regulations, ether to consult with the
Governing Body in connection with the interim suspension of the
learners or to make any arrangements for alternative schooling for the
lsarners pending the decision an their expulsion.

You informed the Revarand Mambi and me, on 24 Februaiy 2004, that
you would “come back to us within 2 week”. We understood that
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statement to mean that if you considered any consultation necessary
for the purpose of declding upon the interim suspension order, you
would contact us within the period of a week, failing which the interim
suspension order would simply be endorsed by your Department. By
vitue of your failure fo contact us, you are still in breach of the
obligation imposed under section 8(2) of the SA Schools Act, to consult
with us concefning the interim suspension. We very much regret that
in these circumstances the interests of the Governing Body and the
School can only be properly protected by us If you are put on the
strictest terms to respond 1o our request.

It is therefore necessary to notify you, as we hereby do, that uniess you
have, by no later than Wedrssday, 24" March 2004, discharged
your duty to consult with us, or else inform us, in writing, that our order
for interim suspension is to be of a fult force and effect untll a decision
is taken on the expulsion of the leamers in question, we will be
constrained to proceed to Court with the application referred to in our

\
letter of 16 Feb 2004."

On 24 March 2004, the firet respondent addressed what can only be

described as an astonighing ietter to the applicant. 1t reads as follows.

“In your letter you refer to the telephone call of 8 March 2004. On that

day | was on r‘ny way to Nelsprult for the meeting of the Heads of

Education Deertments. From that day | have not been In my office. |

" do not need to bore you with the details save fo say that my delay in

responding to your 'letters was not dellberate, but was because of the
commltrments | have.

of the Schools

As regards the ie,sme of suspension of learners in terms of section 9(2)
L\ct. the provision makes it clear that this has to take
place “in consultation” with the Head of Department. It is not that | had
to consult you but that you had to consult me. Moreover, | was
supposed to concur with the suspension. It is not a question of your
suspending the learnsr and | have to auiormatically GOneur Wit uit,

D0BS020
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| do appreciate that you could not get me at the time you wanted to
contact me. But | am not persuaded that your decision to suspend the
learners before consuling me was in accordance with the provisions of
the.Act. For this reason | regard the suspension as illegal, and
cansequently the leamers have o be reinstated pending the decision

on their expulsion.”

As a consequence of the aforegoing the applicant launched an urgent

application on 1 April 2004 in which it sought the following relief:

"
That the decision of the Flrst Respondent, contained in the letier dated
24" March 2004, annexure 1 to the founding affidavit herein, to reject
the recommendation that the learners Kondza and Mafu be suspended
from attendance at the applicant school pending a declston by the First
Respondent as to their expulsion from the school is set asids.

2.
That the First Respondent is directed to consult with the
representatives of the appllcants Governing Body and with any other
person with whom consultation may be necessary and to make &
decision on the recommended interitn suspension of the said learners
by not later than 14" April 2004,

3.
That the First Respondent is hereby orderad to make a decision |n
regard to the recornmended expulsion from the applicant school of the
said two learners and to communicate such decision, with his reasons
therefor, to the school and the Second and Third Respondents by not
later than 14" April 2004,

| 4.

The First Respbndsnt is ordered to pay the costa of this application.”
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When the matter came before Court the first respondent indicated that he
intended opposing the matter and after agreeing to dates for the filing of
answering and replying affidavits, the matter was adjourned to 21 May

2004.

On 5 April 2004, the first respondent made a decision to uphold the
recommendation by the Goveming Body to have the two pupils expelied.
The decision was formally communicated to the applicant in writing on 13

April 2004,

Having taken the decision, the first respondent then contended in his
answerlng affidavit that the relief sought in paragraphs 1 and 2 of the
Notice of Matlon had bacome academle and that there were therefore no
live issues between the partiea. He nevertheless fell constrained to

depose to the following paragraph:

"However, it is necessary to record that before making such a decision,
although this application had boen made, there was no obligation on
me to expeditiously make a daclsion on expulsion as a number of
issues had to be considered by me. The Governing Body of the
applicant itgelf had had to adjourn its procesdings before making
recommendations to me. To have expectad me to dacide the issue
within two months was utterly unreasonable.”

The respondent in his answering affidavit reiterates that the suspension of

the pupils by the appiicant was unlawful though he says that he made no
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decision in this regard "..it was & mere restatement of the law as |

understood it,”

Because of the decision taken by the first respondent on 5 April 2004, it
was common cause between counsel who argued the matter before me
that the relief sought in paragra.phs 2 and 3 of the Notice of Motion had
fallen away. In the light of the letter written by the first respondent in which
he contended that applicant had acted unlawfully in suspending the two
puplis and the reitaration by bim of that view in the answering affigavits the
applicant contended that | should make a declaratory order to the effect
that the applicant had not acted unlawfully, Counsel for the applicant
siressed that it was of the utmost importance for not only the applicant but
also other schouals to have clarity on this Issue. Counsel for the first
respondent argued that the question of the applicant's right to suspend
pupils is a matter of historical curiosity and bears no significance at all for
the sacond and third respondents or any one else for that matter. He
submitted that the legal position is clearly defined by statute — the
provisions of section 9(1)(d) of the Schools Act are clear and do not

require interpretation.

| am satisfied that both in terms of section 19(1)(a)(ii) of the Supreme
Court Act, Act 59 of 1958 and at common law, | should exercise my
discretion in favour of granting a declaratory order in the circumstances of
this case. It is of vital importance to the applicant to know whether it acted

legally when it suspended the pupils because it will affect the procadure

#011/020
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adopts in all future suspensions and expulsions, Where a public official
maintaims that his interpretation of the law and consequently the procedure
to be adopted in cases of suspension and expulsion Is the cofrect one it is
a duty of the Court fo step in and determine the rights and obligations of
the parties, more particularly so when it regards the public’s official’s
interpretation of the law to be .manifestly wrong. The history of problems
encountered by the applicant with the Department of Education as outlined
in the founding affidavit is a further factor which | have taken into account
in considering whether to entertain the grant of a declaratory order. The
applicant reiates (and these facts were not disputed by the first
respondent) that:

(a) In the case of one pupil the disclplinary committee recommended
be expelled, the applicant has been waiting 21 months for a
responsa from the Department. None to date hag been received;

(b}  in the case of ancther pupll, the applicant waited a year for a
declsion from the first respondent and eventually when no response
was made, the Governing Body reviewad the matter and allowed
the pupil to continue schooling; -

() in yet another matter, 11 months elapsed without response frorn the

Department on a recommended axpulgion,

It is appropriate in the light of the history.set out above t{o consider the first
argument advanced by the first respondent in resisting the application. It
was argued on behalf of the first respondent that the applicant is an

institution within the higrarchy of the Depariment of Education and as such

f012/020
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an organ of State. lt'has not complied with the principles of co-operative
government which efsnjoin it to avoid legal procgedings against the
Department of Education oi‘ which the first respondent is its head. In this
regard, reference was made to section 41 of the Constitution of the

Republic of South Afrlca Act, Act 108 of 1998 which reads as follows:

“41(1) All the spheres of government and all organs of State within its

sphere must-

(h) co-operate with one another in mutual trust and good
faith by -

(i) fosta:ring friendly relations;

(i) assis:ting and supporting one another:

() informing one another of, and consulting one another on,
matters of common interest:

) '

(v}

(vi) évoiding legal proceedings against one another.”

The first respondent in hi;s answering affidavit maintains that it is the duty of
the applicant to resolve the matter inter-deparimentally and it should have
exhausted all remedies available, to it inctuding endeavours to seek the
intervention of the Members Executive Council for Education and Culture

(KwaZulu-Natal). He says further:

“In my respectful submission it has a duty under the Constitution to
co-operate with me in the exercige of my dutles on behalf of the
Department of Ediucation. It is improper, in my 'respeotful submission,

. forthe applicant, és has beer done in this case, to hasten to Court for
the reiief sougHt in the Notice of Motion.” -

] 015/020
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Assuming, without dec!;lding, that the applicant is an organ of State, from the
history of the matter, iJ;t abpears to me thét if anybody was guilty of breaching
the principles of co—otiaelrative governance it is the first respondent. In the
past, as demonstratad by:r the three cases outlined above, the first respondent
has persistently failed to icn-opera:te with the applicant and has failed dismally
to carry out the duties in;1posed on him by virtue of his office. In the present
matter, the applicant méde telephone calls, wrote numerous letters, sent
copies of the important letters to both the MEC for Education in KwaZulu-
Natal and to the NationaliMinister of Education. [t flew two members to Ulundi
in an attempt to consult with the first respondent. It eventually wae compelled
to give ultimatums. All éﬂ‘orts met with no response. It defies belief that in
these circumstances t!he: first respondent can accuse the applicant of not
adhering to the'principle;s of co-operative governance and maintain that it

should have avoided Ialgal_proceadlngs.

['turn now fo deal with the issue of whether the applicant acted lawfully when

~— - it decided on 17 Janlua'ry 2004 to suspend the three pupils. The first
respandent's counsel ;Inf argument still maintained that the provisions of
section 9(1)(b) of the! South African Schools Act, Act 84 of 1096 are
peremptory and that 'aﬁy suspension for more than a wesk without
consultation with the ﬁrsi.t respondent is unlawful. Despite the applicant
spelling out In a number of its letters that it acted under the Regulations
promulgated under the [KwaZulu-Natal School Education Act, No, 3 of 1906,

no reference is made'to. thess regulations by the first respondent in hig
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answering affidavit nor is it dealt with at all by first respondent's counsel in his
L

Heads of Argument.

Saction 9(1) of the Schoola Act reads as follows:

"Subject to this Act and any applicable provincial law the Governing
Body of a public school may after a fair hearing suspend a learner from
attending the school - _
(a) as a corre%ctiional measure for a period not longer than one
week; or |
e () in consultation with the Head of Department pending a decision
as to whet:hajr the learnar is to be expelled from the school by
the Head of Department.”

Section 63(2) of the KwalZulu-Natal School Education Act provides:
[

“The control of -Iegrlflers at, and the expulsion from public schools and
hostels and the suspension of, or meting out of other punishment to
those leamers, shallgbs as prescribed.”

~—' Regulation 3 issued in|terms of section 72(1) of the aforesaid Act and

published in Provincial Notice No, 285 of 1997, reads as follows:

"Suspension — (1) ai Goveming Body may order the suspension of &
learner — |

(@) asa correcltional-measure for a perlod not longer than one weeak
after being found gullty of misconduct;

(b) pending a n:deélsicn by the Secretary on whether a learner is to
be expelle:d from the school after being found guilty of
misconduct| and a recommendation to this effact had besn

forwarded tt!:) the Secretary;
| '
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Body may order the suspension of a learmer before
charges are put to a leamner if the following

requirements are met —
(a) the learner is accused of serious misconduct on or off the

schoo

| premises which could lead, if the truth of the

charg!a is established, to the expuision of the learner from
the sc:ihool:

(b) itis th
preset

(0

{m

In relying on the provisio

promulgated under the

e opinion of the Gaverning Body that the continuad
1ce of the learnar -

endangers the maintenance of discipline or social
well-belng of such school; or

hinders or prevents the investigation into histher
conduct.”

s of section 9(1)(b) and ignoring the reguiations

KwaZuiu-Natal Sechool Education Act, the first

respondent has clearly lnsf sight of the words in section 9(1) “Subject to ...

|
any applicable provincial law ..." The clear and unambiguous intention of

the Legislature was that the Provincial law would take precedance over the

National law. Accordingly suspensions and expulsions had to be dealt with by

the applicant and other schools in terms of the Regulatigns promulgated

under the KwaZulu-Natal School Education Act.

The effect of the use of |the words “subject to" in legisiation has been

authoratively laid down by the Appellate Division (as it was then called) in the

case of S v Marwane 1982(3) SA 717 A at 747 H - 748 A where Miller, J.A.

sald the following :

Eo16/020
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“The purpose of the phrase ‘subject to' in such a context is to establish
what is dominant 'l:md what subordinate or subservient; that to which a
provision is 'subje!bt’, is dominant ~ in case of conflict it prevails over
that which is subject to it. Cerainly, in the field of Legislation, the
phrase has this cl'ear and accepted connetation. When the Legislator
wishes to convey |L(hat which is now being enacted is not to pravail in
circumstances wh:are it conflicts, or is inconsistent or incompatible, with
a specified other ef.-hactmant, it very fraquently if not aimost Invariably,
qualifies such ena}:tment by the method of declaring it to be 'subject to’
the othar specmed one. As Megarry, J. obgerved in C and J Clarke v

[nland Revenue ngmlssloners [1973]2 All ER 513 at 520:

In my jUdQ‘I"ﬂGnt. the phrase ‘'subject to' is a simple provision

- which merehy subjects the provisions of the subject subseactions
to the provi'sions of the master subsections. When there is no
clash, the phrase does nothing: If there Is collision, the phrase
shows what) is to prevall.”

See further Rennie NQ v Gordon and ano, 1988(1) SA 1(A) at pg 21.

Counsel for the applicant has drawn my attention to Regulations governing
the suspension and expulsion of pupils in other Provinces and they all have
provisions similar to that |applicable in this Province. So for ingtance in the

Eastarn Cape the Regulatiiuns (Provincial Notice 10 of 2003) provide:

“(c)(lll) that the suspension (by the Governing Body) takes immediate

effect and will last untll the Head of Department has decided
whether or nlbt to expel the leamer.”

|
In the Western Cape (PrmLincial Notice 372 of 1997) Regulation 3(2) provides:

Fo1Ts020
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“Where a Governing Body recommends to the Head of Department

that a Jeamner be er(pelled, such iearner shall not be allowed to attend
the School pending a decision by.the Head of Depariment in this
|

regard.”

Mpumalanga Gauteng and the Free State have similar provisions.

In my judgment the applicant correctly applied the provisions of the Provincial
Act and Regulations. It follows that it acted lawfully in suspending the pupils

on 17 January 2004,

The finding that the first rFi.:spondent was incorrect in relying on the proifisicns
of section 9 of the South li\frican Schaools Act has no bearing on his conduct in
this matter. | would ba fail}ing in my duty if [ did not comiment on It.

| find it disturbing (to put it mildly) that a public official had to he galvanised
into action to do his duty|only when served with a Court application. Even
more disturbing is his attitlude &8s spelt out in paragraph 11 of his answering

aﬂ’idavit, quoted earlier in this judgment, that there is "... rio obligation on me

., 1o expeditiously. make a decision on expulsion as a number of issues had to

be considered by me.” Hie then goes on in the paragraph to state that to
expact him to make a da}:.ision within 2 months was “ulterly unreasonabls”,
This attitude not only lgnores the obligations on the Governing Bodies to
maintain discipline and goopd standards at the schools, but more importantly

totally disregards the rights of the puplls who stand in the shadow of

|
exgulsion. They have a right to know expeditiously whether they are going to

|
be |expalled so that they may be taken up in another school. Indeed the
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Requlations promulgated ander the KwaZulu-Nata! School Education Act

provide in Regulation 3(5) the following:

“If the perlod of suspension is likely 1o exceed 7 days, the Secretary
must make altarnati\Le arrangements for the schooling of the learner
pending his decision.on the expulsion of the learnar."

It Is idle for the first raspnr:udent to suggest that because of his many other

duties, he is not able to atte:nd 1o consultations with school Governing Bodies
and decisions of expulsion c%:r suspension. He has the power to delegate and
it.is a simple matter for hirré to appoint officials in his department to consider
disciplinary records and maLe recommendations. 1 find It shocking that in the
three casee mentioned byithe apphcant, pupils had to wait a year to 21
months for a decislon by the first respondent on their expulsion.
Conslderation must be glve:n in future, in my view, where litigants are forced
to come tu Court to compel ;::ublic servants to carry out their duties where they
have [failed to do so, that s@ch officials be ordered to pay the costs incurred,

personally. There is no jusZti'ﬁcatlon for taxpayers' money being used to pay

legal Losts incurred conseqiient upon a public servant failing to earry out the
i

~—duties he is obliged to by ;virtua of his office. As it Is, | consider, in my

discretion, that | should reﬂe:sct the displeasure of this Court in the conduct of

the: first respondent by rnakiﬁg & punitive order of costs.
|

i'
In the levent | make the follov&ving order:

1. It is declared that th? decision taken by the Governing Body of the

applicant on 17 January 2004 to suspend the learners, Kondza and

Mafu for eitendance at the applicant's school was lawful.

g 013/020
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It is declared that it is not necessary for a Governing Body to consult
with the Head of Depariment, Dapartment of Education, Frovince of
KwaZulu-Natal before implementing the interim suspenslon of a leamer
pending a decision as to whether the learmer is to be expelled from the
school by the Head of Depariment as contemplated in section 8(1)(b)
of the South African Schoole: act No. 84 of 1996 read with Regulation
3(1) of Regulations promulgated under Act 3 of 1956 published in
Pravinclal Notice 285 of 1997 dated 21 August 1897,

The first respondent is ordered to pay the applicant’s costs on the scale

as between atiorney and own client.
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