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even if school governing body not empowered to adopt such a policy and even if the
policy is unconstitutional.

Administrative law - administrative act - consequences of invalidity - Until invalid
administrative action set aside by court in proceedings for judicial review, it exists in
fact and it has legal consequences that cannot be disregarded.

Administrative law - distinction befween direct and collateral challenge * only a person
threatened with coercive action by a public authority may mount a collateral challenge
- HOD's challenge not collateral.



ORDER

On appeal from: Free State High Court, Bloemfontein, (Rarnpai J sitting

as court of first instance):

1 Each appeal is disrnissed, with costs.

2The order of the high court is amended to read:

'(a) In each case, for as long as the pregnancy policy remains in force, the first

respondent is interdicted and restrained from directing the school principal to act

in a manner contrary to the policy adopted by the school goveming body.

(b) The learner concerned shall be entitled to attend formal classes at the

school, to remain at the school and in her current grade and to be taught, to learn

and to be examined.'

JUDGMBNT

THERON JA (MPATI P, CLOETE, MHLANTLA JJA and PLASKET

AJA concurring):

lntroduction

tl] This appeal concems the exercise of administrative power and the

principle of legality, in the context of an instruction by a provincial Head of the

Department of Education (HOD) to a principal of a public school to act in a

manner contrary to a policy adopted by the school's goveming body.



4

Backgrour-rd

l2l The appellant is the HOD in the Free State. The first respondent, in each

matter, is a public school as defined in the South African Schools Act 84 of

1996 (the Act), respectively, Welkom High School and Harmony High School.

The second respondent, in each matter, is the governing body of the respective

school.

t3l On 20 November 2008, the goveming body of Welkom High School

adopted a policy on the Management of Learner Pregnancy, which policy was

implemented with effect from I January 2009. The goveming body of Harmony

High School adopted its Policy on Pregnant School Girls on 29 January 2009.

Each goveming body contends that the pregnancy policy adopted by it was in

accordance with the National Deparlrnent of Education's Measures for the

Prevention and Management of Learner Pregnancy, which were published in

2007 and intended to assist public schools in managing leamer pregnancies as

and when they occurred. The irnplementation of the respective pregnancy

policies gave rise to this dispute.

t4l The first matter concerned Ms D (D), a 15 year old grade 9 leamer at

Welkom High School in 2010, who fell pregnant in 2010 and was due to give

birtlr in December. In September 2010, D was advised by the principal that

pursuant to the terms of tlie pregnancy policy, the school had taken a decision

that she would have to take a leave of absence for the period 16 September 2010

until the second tenn in 2011, when she would be able to return in order to

cotrtinue witlr grade 9. D's family laid a cornplaint against her 'expulsion' with

the Minister of Basic Education, the MEC fbr Education in the Free State and

the Human Rights Comrnission of South Africa. On 28 October 2010 the

principal received a written directive from the HOD to rescind the decision

taken in respect of D and to allow her to return to school immediately. The
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school sought advice fiom the Federation of Governing Bodies for South

African Scl-rools (FEDSAS), a national representative organisation for school

governing bodies of which it is a member. It was advised by FEDSAS to re-

adrnit D to school, pending the outcome of an application to court to challenge

the validity of the HOD's instruction. D was subsequently allowed to continue

with her schoolins.

i5] ln the second matter, Ms M (M), a 17 year old grade 1l leamer at

Harmony High School gave birth to a child during June 2010. In terms of the

school's pregnancy policy, a learner could not 'be re-admitted to school in the

same year that they left school due to a pregnancy'. The school took a decision,

in accordance with its pregrrancy policy, not to allow M to continue with her

schooling for the rernainder of 2010. The school subsequently received a written

request frorn the Department of Education, to review M's case. The governing

body decided not to alter its initial decision. In a letter dated 20 October 2010,

the HOD instructed the principal to rescind the decision and to allow Mokoena

to retum to school imrnediately. The instruction was in sirnilar terms to that

issued to the principal of Welkorn High School.

t6] The high school and its governing body, in each matter, instituted urgent

proceedin-{s against tlre HOD during Novernber 2010 in the Free State High

Court, Bloemfontein. The matters were consolidated and in May the following

year Rampai J granted an order which, inter alia, (a) declared that the HOD does

not have authority to instruct or compel the school principal to act in a manner

contrary to a policy adopted by the school governing body; (b) declared that the

decisions taken by the governing bodies of the schools relating to the exclusion

of D and M, pursuant to the irnplernentation of the schools' pregnancy policies,

were valid in law and (c) interdicted the HOD frorn taking steps intended to

undermine the decisions taken by the schools and their respective governing
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bodies pursuant to the pregnancy policies. It is against these orders that the

HOD appeals, with the leave of the high court.' There was no appeal against the

part of the order that the two learners were entitled to return to school.

l7l The South African Human Rights Comrnission and the Centre for Child

Law were admitted as amici curiae in the high court. On l0 May 2012, this

coutt granted the Centre for Child Law leave to intervene on appeal as an

amicus curiae. The Centre for Child Law was established by the University of

Pretoria and is registered as a law clinic with the Law Society of the Northern

Provinces. Its rnain objective is to establish and promote child law and uphold

the rights of children in South Africa, and in particular to use the law and

litigation as an instrument to advance such interests. The submissions of the

Centre for Child Law are in essence that the pregnancy policies arc

unconstitutional in that they discriminate against learners on the grounds of

pregnancy. It will become clear why it is not necessary to have regard to these

subrnissions.

The South Afi'ican Schools Act

tB] The legislative framework relevant to the appeal is to be fbund in the Act.

In terms of the scheme of the Act, public schools are to be run by three partners,

namely tl-re national governrnent represented by the Minister of Education; the

provincial government, that acts through the MEC for Education; and parents of

the learners and members of the community where the school is located, the

latter being represented in the school governing body.2 Sections 5(5), 6(2), 7,

8(1), l6(1) and 20(1) - (5) of the Act vest particular governance powers in the

governing body.

1'['he decisicrn of the high court is reported as ll'clkom High Schtnl & unother v Heatl, Department o/'Education,
Frce Slqta Prrn'ince unct..1rto!har C'u,sc20l | (4) SA 53 I (FB).
lHeutl o/ Deparlmenl, Mpumulangu Deltarlntenl of'Eclucation & another r: HoArskool Ermelo & another 2010
( I ) SA -1 l.s 166'1 para 56.
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t9] Section 23 provides that public school governing bodies are to comprise

elected members, the principal in his or her official capacity and co-opted

members. The elected members cornprise a member or rnembers of each of the

fbllowing categories: parents of learners at the school, educators at the school,

members of staff at the school who are not educators and learners in the eighth

grade or higher at the school. The number of parent members on the governing

body rnust comprise one more than the combined total of other members who

have voting rights. Co-opted rnembers of the governing body do not have voting

rights.

ll0] The governing body's prirnary function is to promote the interests of the

school and ensure the provision of quality education for its learners.3 The

powers of a goveming body are limited and it may only perfonn such functions

and obligations and exercise only such rights as prescribed by the Act.l The

limited nature of the powers of a governing body was confirmed by the

Constitutional Court in Head o/' Department, Mpuntalanga Department of

Education & anotlter v Hodrskool Ermelo & another, where Moseneke DCJ

stated that a governing body has 'defined autonomy over some of the domestic

affairs of the school'.5

I I l] Whereas the 'professional management' of a public school must be

undeftaken by the principal under the authority of the HOD, the 'governance' is

vested in the governing body." A governing body must adopt a code of conduct

for the learners after consultation with the learners, parents and educators of the

school.T Such code 'must be airned at establishing a disciplined and purposeful

school environment, dedicated to the improvement and maintenance of the

' Sec t i on  20 ( l ( u )  o f t he  Ac t .
a Sect ion l6(  |  )  o f  the Act .
5 Para -56.
6 

Sect ion (  l6X l )  and (3)  of  the Act .-  
Sect ion 8(  |  )  o f  rhe Act .
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quality of the learning process'.8 Section 20(1) of the Act details the functions

that the governing body must perform. The obligation to adopt a code of

conduct is specifically stated in s 20(l)(d).

Collateral challenge

l12l The HOD accepts that the governing body has authority to adopt a code

of conduct but contends that it does not have the power to adopt any policy, the

effect of which would be to exclude learners from attending school. It was

contended that the HOD, when the lawfulness of his instructions were

challenged in court, was entitled to launcl-r a collateral challenge attacking the

validity of the decisior-rs taken bythe governing bodies, andhas in fact done so

in these proceedings.

[13] This cour1, in Oudekraal Estates (Pty) Ltd v City of Cape Town &

others,e held that a person has the right to raise a collateral challenge to the

validity of an adrninistrative act where he or she is threatened with coercive

action by a public authority. The basis and nature of a collateral challenge was

explained as follows:
'When construed against the background of principles underlying the rule of law a statute

will generally not be interpreted to mean that a subject is cor-npelled to perform or refi'ain

from perlbrtning an act irr the absence of a lawful basis for that cornpulsion. It is in those

cases - where the sub.iect is sought to be coerced by a public authority into compliance with

an unlawful administrative act - that the subject may be entitled to ignore the unlawful act

with irnpunity and.justify his conduct by raising what has come to be known as a "defensive"

or a "col lateral" challenge to the validitv of ' the administrative act. 'r0

[14] There is no act that the HOD is compelled to perfonn or refrain from

performing in consequence of the pregnancy policies. Neither is there any

^ Sect ion 8( l ,1  of  the Act .
' Oudekraul E,gtules (Pn') Ltd v ('itt, r.t/ Cape Tovn & ctthers 2004 (6) SA 222 (SCA).
" '  Para 3?.
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coercive action directed at hirn consequent upon the irnplementation of the

pregnancy policies. The learners could have mounted a collateral challenge in

order to resist atternpts by the schools to prevent them from attending school,

had the schools for instance applied to interdict them from doing so.

t15] In Kouga Municipatity v Bellingan & others,rr this court discussed the

distinction between a direct and a defensive (collateral) challenge. In that

matter, the respondents had, in proceedings in the high court, Iaunched a direct

challenge against a by-law passed by the municipality regulating liquor trading

hours. Cloete JA, when considering whether the high court had granted

appropriate relief to the respondents, stated:
'... the correct approach to tlie relief sought by the applicants would have been to recognise

that the application was in form a direct challenge. but in substance a defbnsive or collateral

challenge. to the vali<Jity of the bylarv. The two are different ...'r2

In describing the difference between the two, Cloete JA referred to the

statement in Oudekraal that:
'Each reniedy thus has its separate application to its appropriate circumstances and they

ought not to be seen as interchangeable manifestations of a single remedy that arises

whenever an administrative act is invalid. '13

This is in accordance with the principle that a collateral challenge to the validity

of an adn-rinistrative act will only be available 'if the right rernedy is sought by

the right person in the right proceedingr'.'* Kouga Municipality confirmed that

a collateral challenge is available to the person against whom an unlawful

adrninistrative act is sor"rght to be enforced, and the learned judge of appeal

concluded that there was 'no reason why a collateral challenge to the validity of

t.'^ Ko,,ga Nfuniciltulity t, Bellingun & others 2012 (2) SA 95 (SCA)
' '  Para 11 .
' t  l b i d .
t'' lvletal and Electricul ltorkcrs Llttion o/ South A/rica v National Panasonic Co (Parow Facloty) 199 I (2) SA
527 (C) at 530C-D. See also Outlekraul Estqtes (Pty) Ltd v Citj, of Cape Tov,n & otlters 2004 (6) SA 222 (SCA)

para 35 where this phrase frortr Metal and Electrical Workers [Jnkn was quoted with approval. See generally H

W R Wade arrd C F Forsvth Atlministrutivc Luv'9 ed (2004) at 302.
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a piece of legislation cannot be brought in civil proceedings for a declaratory

order by a person who has been charged with contravening such legislation'.15

[16] The HOD alleges that he is, in these proceedings, protecting the

constitutional right of learners not to be excluded from school. A collateral

challenge of this nature to the validity of the decisions of the governing body is

not a defence in the hands of the HOD. The HOD says the pregnancy policies

are unlawful, and in a nutshell, the basis of his defence is that the HOD has the

power to instruct principals, as their employer, not to obey an unlawful policy

or act in an unlawful fflanner, especially if to do so would be unconstitutional.

That is a direct challenge and he has to approach a court to set aside the

decisions that are, in his opinion, invalid. These matters are the converse of

tlrose dealt with in Kouga Municipality inasnuch as the challenge by the HOD

is in fbrm a collateral challenge, but in substance a direct challenge. The

argurnent that the HOD had brought a collateral challenge falls to be rejected.

Section I 72( I ) of the Constitution

117) I now turn to the question whether this court is obliged, in terms of s

172(l) of the Constitution,r6 to deal with the constitutional issues raised by the

HOD. As was subrnitted by his counsel, as part of his defence, the HOD relied

on the alleged unconstitutionality of the exclusionary provisions of the

pregnancy policies and the decisions taken in reliance thereon to exclude

leamers from attendins school.

[18] It was argued, on behalf of the HOD, that if the pregnancy policies are

unconstitutional then the HOD is entitled, as employer, to issue an instruction to

tt Kouga lv' lunit: ipalitt,t 'Bell ingan & other.s2012(2) SA 95 (SCA) para 19.
'" Section I 72( I ) of the Constitution reads:
'When deciding a constitutional matter rvithin its power. a court
(a) must declare that any lau, or conduct that is inconsistent with tlre Constitution is invalid to the extent of its
i ncons i s tencv . . . ' .



1 I

the principal, as employee, not to give effect to an unlawful policy. It was

further argued that this court is obliged to consider the constitutionality of the

pregnancy policies. In this regard, reliance was placed on the following passage

of Mkangeli & others v Joubert & others:t1
'l-laving reached the conclusion that the Tenure Act was unconstitutional, Flemming DJP

considered i1 unnecessary to make a formal declaration of invalidity - this despite the

provisions of s 172(1) of the Constitution which requires that a Court when deciding a

constitutional matter witliin its jurisdiction "must declare that any law or conduct that is

inconsistent with the Constitution is invalid to the extent of its inconsistency". If the

constitutionality of the legislation was not relevant to his judgnient the learned judge ought

not to have considered that issue; if it was relevant he ought to have taken steps to l'rave had

the Minister responsible for the administration of the Tenure Act ioined as a party to the

proceedings. IIe ourght tlren to have heard argument fiom the parties on that issue, and if he

found the Act to be inconsistent witli the Constitution. he ousht to have made a declaration to

that effbct as required by s 172(l) of the Constitut ion. 'r8

[ 9] In rny view, the fact that a collateral challenge was not available to the

HOD puts paid to this argument. Secondly, the passage I have quoted from

Alkangeliis to the effect that when a constitutional challenge is properly before

a court, it rnust deal with it. In this case, because the HOD was not entitled to

raise a collateral challenge, the constitutionality of the pregnancy policies was

not properly before the court a quo.

l20l It was not necessary for the court to determine the constitutional issue.le

The schools have deliberately chosen not to address the constitutional

complaints against the exclusionary provisions of the pregnancy policies and

have confined thernselves to an argument that, irrespective of the constitutional

validity of the policies, the HOD has no powerto orderthe principals to ignore

17 l1lkungeli & other.s v.louhar! & others 2001 (2) SA I l9l (CC).
18  Pa ra  l o .

"' S, Mhlt,ugu & nrher,s 1995 (3) SA 867 (CC) para 59 Zantsi 'r'Council of State, Ciskei & others 1995 (4) SA
615 (CC) paras 2-5; Ex Purte illinisler q/'Salen, and Security & others: In Re S v lLlalters & another 2002 (4)
SA 613 paras 64-67.
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the policies and to re-admit the learners, and that his conduct in doing so

violated the constitutional principle of legality. In the view I take of the matter,

it was indeed not necessary for the schools to address the constitutional

cornplaints against the pregnancy policies. They launched proceedings relating

to the unlawful conduct of the HOD.20 That issue can be detennined without

pronouncing upon the constitutionality of the policies. It would have been

different, had the HOD launched a counter-application, as he had indicated was

his intention to; but he did not. The constitutionality of the pregnanay policies

was not relevant to the judgment of the high court and the learned judge was

correct in not considering that issue. The judge put the rnatter thus:

"fhe common issue before nre in these two applications is really not the unlawfulness of the

pregnancy policies adopted and implemented, but rather the lawfulness of the instruction

given. I am therefbre not called upon to consider the substantive dimension (merits or

denerits) ol'the pregnancy policy. Yet. tlrat was precisely what the respondents and the amici

wanted rne to do. But there was no avenue open to me to get there. None of the respondents

had frled any counterr-application to challenge the pregnancy policies adopted by the schools.
'flre 

critical issue befbre me was concerned with the procedural dimension of the first

respondent's action(s) - call it the legality thereof, if you will.'21

The reasoning of the high court cannot be faulted and is equally applicable to

the issues on appeal. In any event, there is insufficient evidence on record to

ernbark on a detailed analysis of the constitutionality of the pregnancy policies.

Authority of the HOD

[21] It was argued that as the employer of principals, the HOD has the

ordinary powers of an employer to issue instructions to an employee. This was

the only basis on which the HOD relied for his authority to have issued

instructions to the principals to disregard the provisions of the pregnancy

policies. It was further contended that the HOD, as employer, has the power to

t" For a sirnilar situation see Queenslou'n Girls High School t, MEC, Departmenl ctf Education, Eastern Cape &
others 2009 (5) SA 1 83 (Ck) para 1 3.
'' Ll/elkoru High Sc'hottl <& another v Heud, Department o/ Educatiott, Free State Province and Anolher Case
201 |  ( - l )  SA 53 |  (FB) para 36.
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instruct a principal, as employee, not to irnplement an unlawful policy and was

obliged to do so in view of s 7(2) of the Constitutiont' if the policy was

unconstitutional. It was contended that the Act recognises the importance of the

employer/ernployee relationship between the HOD and the principal, and the

prirnacy of this relationship over any relationship between the principal and the

governing body. Support for this view, so the argument went, is to be found in s

l6(3) of the Act which provides that the principal's responsibility for the

professional management of the school is exercised 'under the authority of the

Head of Departrnent'. Thus, while the principal sits on, and is obliged to assist,

the governing body in the performance of its functions and responsibilit ies, such

assistance may not be in conflict with instructions issued by the HOD.

l22l This argument is fundamentally flawed and a recipe for chaos. lt is

flawed because it ignores the fact that, as I have pointed out, the adoption of a

code of conduct is a governance issue that falls within the dornain of the

goveming body. It does not fall within the professional management of a public

school that rnust be undertaken by the principal under the authority of the HOD.

The HOD may issue appropriate instructions to a principal in relation to the

professional rnanagernent of the school, but he does not have any authority,

under the Act, to issue an instruction to a principal to disregard a policy adopted

by the governing body in relation to governance matters at the school. The

HOD's opinion that such policy rnight be unlawful is no justification for his

interference in matters over which the governing body exercises responsibility.

That would produce tl-re chaos to which I have referred. The HOD was entitled

to request the governing bodies of the schools to rescind their pregnancy

policies and to put fbrward all arguments he considered relevant. But his

remedy when they refused to do so was to mount a challenge in a court of law -

" Section 7(2) of the Constitution reads:
'-fhe statc Inust rcsllr 'ct, protect. pronrote and ll l f i l  the rights in the Bil l of Rights
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as a matter of urgency for interim relief, if necessary. I turn to consider this

question.

Adrninistrative decisions of the governing bodies

l23l A decision by a school governing body to adopt a pregnancy policy is an

adrninistrative decision. Even if the pregnancy policies adopted are

unconstitutional, and even if school governing bodies are not empowered by the

Act to adopt such policies, as alleged by the HOD, it does not follow that the

HOD is entitled to instruct the principals to disregard such policies. In

Oudekraal, this court held that until an ur-rlawful and invalid administrative

decision is set aside 'by u court in proceedings for judicial review it exists in

fact and it has legal consequences that cannot simply be overlooked'.23 The

rationale underlying the court's decision is apparent from the following passage

of the j udgment:
'The proper functioning of a modern State would be considerably compromised if all

administrative acts could be given effect to or ignored depending upoll the view the subject

takes of the validity of the act in question. No doubt it is for this reason that our law has

always recognised that even an unlawful adrninistrative act is capatrle of producing legally

valid consequences for so lor,g as tl're r-urlawful act is not set aside.'21

In the circumstances, the decisions of the governing bodies stand until set aside

by u court, and the conduct of the HOD, in instructing the principals not to

implemer-rt the policies, was unlawful.

L24l The HOD says that by issuing the instructions to the principals he was

acting in the best interests of the learners who were being denied access to

school in terms of unlawful and unconstitutional polices. The purest of motives

of the HOD cannot justify what amounts to self-help. The high court was alive

to the fact that the HOD, in issuing the directive to the principals, had tried to

'' Ouclekraul E,statcs (Pt.il Ltd v Citt, ,r7 gnru Tov,n & othcrs 2004 (6) SA 222 (SCA) para26.
t' Ibid. See also ./udiciul Sen:ice (ontmission v Cttpe Bar C'ottncil ()entre./br Constilutionat Rights as arnicus
curiuc) (818/ l  l )  [2012] ZASCA I l -5 para l3 and the cases ci ted therein.
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'enslrre that invalidity and injustice did not prevail'. The HOD believed that he

was acting in the best interests of tl-re learners, but the course of conduct he

adopted was, and remains, unlawful.

The principle of legalit),

l25l It must be accepted that the HOD exercises executive control over public

schools through principals.tt Ho*ever, the HOD is constrained by the principle

of legality. "l"his principle dictates that 'the exercise of public power is only

legitimate where lawful'.26 The HOD, as a public function ary, may exercise no

power and perforrl no function beyond that conferred upon him by law. The

question that arises is whether the HOD, by instructing the principals to re-

admit the learners. acted within his powers.

126] In Minister of Education, LVestern Cape & others v Governing Body,

Mikro Primary School & another, it was held that, save in the case of a new

school, the governance of the school and the admission and language policy of

the school are to be detennined by the governing body of a school subject to the

provisions of the Act and applicable provincial law.27 The school was a single

medium Afi'ikaans school. The courl held that a directive by the HOD to the

principal to admit certain leamers and to have thern taught in English, was

unlawful. The courl concluded that the HOD and Minister" bv failine to avail

themselves of any of the remedies available to them, and merely instructing the

principal to admit the learners concerned to the school for instruction in

English, had acted contrary to the adrnission policy of the school and in so

doing the Department of Education had substituted its own admission policy for

that of the school. Streicher JA went to sav that:

15 Haurl r,tf Deparlmett!, A,'llnrmulungu Depur'!ntent c,t/ Eclucution & unothet"t'Hoirskool Erntelo & another20l0
(2)  SA 4l  5 (CC) para 56,
'" F-ed,gure Li/e Assurunce Ltd & cttlter,s v Grcater JohannesburgTrunsitional ll4elrutpolilun Council & olhers
l_999 ( l) SA 374 (CC) para -56.
' '  h{irt i l ;!erof Eclucalion,Ll'eslarn('upe&olhersvGoverninsBoc/1'.MikroPriman;Schctol&anr.)lher2006(l)
SA I  (SCA) para 32.
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'ln so doing it was acting unlawfully, as it did not have the power to determine an admission

policy for the school. Even if the language and admission policy determined by the first

respondent was invalid. the deparlment or the first and second appellants did not, in terms of

the Act, have the power to deternrine a language or admission policy for the second

respondent. It follows that the directive ... was unlawful.'28

l27l In the matters under consideration, the HOD issued a directive to each of

the school principals that D and M should be allowed to return to school and

that the decision of the governing bodies be rescinded. The HOD, in issuing

such instructions to the principals, was in effect substituting his own pregnancy

policy for that of the respective schools. The HOD does not have the power, in

terms of the Ac| to determine pregnancy policies for the schools. Whether the

governing bodies have such power is irrelevant, and so is the constitutionality of

the policies, the question addressed by the amicus curiae. It suffices, for the

purposes of this appeal, to hold that the HOD failed to adhere to the principle of

legality and that his conduct is accordingly unlawful, for the reasons given by

the high court:
' 'Ihe HOD had no outright legislative power to determine or to abolish the learner pregnancy

policy fbr the school all on his own and against the popular and democratic will or resolution

o1'the school govemors. This was the effect of his finstruction]. Sirnilarly, he had no outright

legislative authority to veto the principal's decision to implement the learner pregnancy

policy of the scltool. This was the elfect of his ... order. However misguided or invalid the

learner pregnancy policy was the department or its functionary had no ... power to override

the school governors and the school managers.'2e

Order

[28] The terms of the order granted by the high court are too wide and need to

be amended so as to limit the scope of the order. In terms of the order as it

28 Minisler o/'Ecfucalion, l,l/estern Cupe & olhers ,- Governing Bc.tc$,, Mikro Printaty School & anolher 2006 (l)
SA  |  (SCA)  pa ra43 .
'" W"lkom High School tQ unother v Hcad. Departntent of Educution, Free Slate Province and Anolher Case
201 |  (4)  SA -s3 I  (FB) para 45.
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stands, the HOD would be precluded frorn taking the decisions of the governing

bodies on review. In addition, that part of the order declaring the decisions of

the governing bodies 'valid in law' presupposes that the decisions cannot be

assailed on any legal grounds. I doubt that the learned judge intended to go that

far. He must have intended, as stated in Oudekraal, that the decisions are valid

until set aside. Furtherrnore, the order that the learners are to remain at the

schools 'until the completion of their high school careers' effectively precludes

their future expulsion on valid grounds. The order that was given reflected the

fact that by the time the application calne to be heard, the learners had passed

the grades in which they were studying at the time the application was launched

and they were already being educated in a higher grade.

1291 The following order is made:

I Each appeal is dismissed, with costs.

2 The order of the hish court is amended to read:
'(a) In each case, for as long as the pregnancy policy remains in force, the

first respondent is interdicted and restrained from directing the school principal

to act in a manner contrary to the policy adopted by the school governing body.

(b) The learrrer concerned shall be entitled to attend forrnal classes at the

school, to remain at the school and in her current grade and to be taught, to learn

and to be exarnined.'

't/wv

L V THERON

JUDGE OF APPEAL
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