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Civil Case 12408/2005
ROSENHOF SCHOOL | | PLAINTIFF
LT, RAMATONG DEFENDANT
and |
Civil Case 12410/2005
ROSENYIOF srHOOL PLAINTIFF
~ PECNYED DEFENDANT
A
Civil Case 124¢3/200S
RUSENRUF SCHOOL \ " FLAINTIFF
M.C, APRIL DEFENDANT

JUDGMENT

———

Mr P.ILT. Colditz from the firma Schoeman Mares Incorporated and Mr LL Ketja
fl‘ﬂtl;: the firm Lovius Block respectively appeared for the plaintiff and the defendants
at the triaf. ) '

By wutual agreement the 3 actions was joined by the parties and the court was
Teqtested (o hear the 3 actions simultaneously. The causes of actions in all 3 actions
are similar. All 3 the defendants have the same defence 1o their respective claims.

1 will for casy reference refer to the defendants as defendants 1 to 3 following the
order in which the respective defendants pave their testimony.

Tha plaintiff's claims are based on an alleged verbal lcase agreements entered into by
the pilaintiff and the defendants. The plaintiff avers that the defendants are in amears

WITh their payments in terms of the aforementioncd agreemenls in rospect of the
AMdunts set out in the particulars of claim in respect of each of the claims.
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In the plaintiff's Particulars of Claim in respect of each action the cause of action is
set out oo follows:- '

“(i)  agtersiallige huurgeld verskuldlg ten opsxgtc van dic Verwcerderes s¢ huut
vanaf Eiser ingevolge ‘n mondchngsc corecnkoms van kwarticre in' dic
koshuis gele# te Eiser en vir bekragtiging van dic interdik wat in hicrdic
dagvaarding voorkom. : '

(The amount claimed in respect of the 3 defendants differ.)
en

@) . .vir atsetting uit die die perseel pelef te Skoolkoshms,Rosenhof
Skool,Gustavsingel,Fichardtpark,Bloeifontein,
Huurgeld veskuldig mgcvolgc n mondelingse coreenkoms aangegaan tussen
die ‘partye ten aansien van die huur---—-————(the plaintiff proceeds by
mot ’ setiing out the ienas applicabile to the relcvant defendant).

jees oo Included.in the-plaintiff’s Particulars of Claim is a prayer for interest a tempore morae
and coats.

The three defendants® defence to the clairas against them amount to a bare denial. All
hree ihe defendants danied that they vver entered info e Jease apreement with bz
plaintiff.

Mr. Colditz for the PlaintifT informed the court that he abandons the prayer for the
eviction of the defendants.

It became apparent from the defendants opposing affidavits filed in response to
applications for summary judgments that the defendants were under the impression
that the plaintiff was not entitled (o enter into lease agreements with themn as the flats
ey were oecupying are ihe piperty of the department of Edusaiion,

The following facts are common cause:-

. 1) that the plaintiff is a public school and as such a juristic person. See section
15 of the South African Schools Act, Act 84 of 1996.

2) that the 3 defendants are employed as school care educators at the Rosenhoff
School;

3) that the 3 defendants are accommodated on the school premises in flats;

4) that the 3 defendants, prior to them taking up their posts at the school,
i negotated with Mr Gerber, the school principal, to obtain accommodation on
‘ the school premiscs;

5) that the accommodation were indeed provided to the 3 defendants on the
school premises and that they are still residing on the school premises;
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6) that the 3 defendants agrecd, after negotiations with Mr Gerber, to make

7) hat the defendants are in agreement with Mr Gerber in respect of the arounts

'3)

monthly payments to the plaintiff, The defendants made payreats in terms of
this agreemeuts and as the amount of the payments were’ from time to time

increased by the school they even paid the increased amount up to the stage

that they stopped making payments;

that were payable under the initial agreements as well as the increases in the
initial paymeunts.

that the defendants are in arrears with their payments in the amounts as set out
in the plaintiff's Particulars of Claim in respect of the agrecments they
entered into with Mr Gerber. The plaimtiff's calculations of the amounts that

“the defendants arc in arrears as set out in exhibit B to B3 were at no stage

placed in issue by the defendants.

It wae evident from the evidence adduced on behalf of the 3 defendanis as well us the

‘pleadings that the following facts are in issue between the parties:-

~~4) . rowherher Mir. Gerber, the principal, emtered into a renial agreement with the

deferidants for *he lease «f Haiz on the school ﬂremnbec o1t behalf of the ‘Chﬂﬁl
Govemmg Body,

2) .vhct.ner the Schocl Governing Body h.ad thﬁ.‘ nght to lease out t’he ﬂats in

question to the 3 defendariis.

The Airst question can only be answered after due consideration of the evidence that
was adduced on behalf of all the parlies in question.

Messrs. Gerber and Koen gave evidence op behalf of the plaintiff, and the 3
dcfcndants elso temﬁed in support of their own rcspecnve cases.

There is not much in issue bctwccn the parties as far as the facts of this case are
concerned.

Mr Gerber testified that hc was the principal of the Rosenhof School until his
retirement on the 31* of December 2005. As principal he also was an ex officio
meinber of the school governing body in terms of the Schools Act. Rosenhof School
is a specialised school for children with behavioural problems. It is cxpected from the
principal and some other staff members to stay on the school premises. On the school
premises there are some residential units that the School Governing Body has the
right 10 lease out to stafl members and even private individuals. The moneys collected
in this way had to bc paid into & fund created in terms of the Schools Act and had to
be utilized for educational purposcs. According to Mr. Gerber, a lot of new posts for
educators were created at the school during 2001, The 3 defendants were appointed in
some of these posts as school care educators. It was not compulsory for the 3
defendants to stay on the school premises. Initially the school govemmg body had
misgivings about housing the 3 defendants on the school premises. The first
defendant, Ms. Ramatong, however, informed Mr, Gerber that she does not have
accommodation and as a consequence the School Governing Body entered into lease
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agrcemcnts with the 3 defendants. Initially the 3 defendants pmd the agreed rental and
even when the amount of rental was increased, they kept on paying. The 1% Defendant
later on even entered into an agreement for the lease of a garage: Accordieg to Mr.
Gerber, the 3 defendants were expected to sign written lease agreements hut for some
or other reason they failed to do so. During 2005 the 3 defendants stopped making
payments in terms of their respective lease agreements. See in thig regard Exhibits B1,
to B3. The defendants, despite numerous meetings and requests, refuse to pay their
rental. The matter was taken up with the Department of Education after it was found
that the 3 defendents had entered into written lease agreements with the said
department, The Department of Education, after obtaining & legal opinion, conceded
that they havc made a mistake to conclude lease agreements with the 3 defendants.
The department’s point of view was communicated to the 3 defendants but they still
desist from paying rent to the School Governing Body. _

Mr. Koen, who is e deputy durector with the Department of Education, admitted that
he, on behalf of the departmcnt of Education, entered into the lease agreements
: 777 Lcontained in Exhibits BI 23, Accx ding to Mr. ¥.oen, the department realized that it
Cret s LA s pong in 5o doity after a fegal opiaion was obtained.. According to Mr. Kocn thc .
dcpaxtmcnt offered to refund the 3 defendants. \

T «LM«* E{amamng ﬂw 1“ ’Kewnc-am tc»uﬂa:d ;hau ﬂm mnmbly amo:mt sh: wau Day'qg”
' wag partly for vert and partly for “cchool fund”. The other 2 defendants testified that
-t they"never =rigrdd ito 1 Jzase agremicnt with the scliool and ikt the racncy they
‘were paying ‘was for school fund and to help the children. It was clear Som their.
“evidence ihat ‘hey il aggricved iat they were paying mcve than the ptinripal and
some other staff members also staying on the school premises. The defendants'
version that they contributed towards the school fund and that they.were not paying
rent is highly improbable for the following reasons:-

)] Once they entered into the written lease agreements with the department they
stopped paying the so-calied school fund.

2) One of the reasons they gave for stopping their payments to the school were
thar they cannot pay at two places.

3) Lastly, their main bone of contention with the school goveming body was that
the school principal was paying a lesser amount,

All the sforementioned factors points to the fact that they indeed were making
payment in terms of verbal lease agreements as was testified by Mr Gerber. In the
light of thc inherent improbabilities in the defendamts’ versions, T find that the
dcfendants did in fact enter into lcasc agreements with the plamntif{ on the terms
alleged by the plaintiff.

The second question that needs to be dealt with is whether the plaintiff had the right to
lease out the residential units on the schoo)l premises. The rights of school governing
bodies arc regulated by the South African Schools Act No. 84 of 1996. Section 13(2)
of the said Act read as follows:-

Y

RraldiVkaialast] . MmN A1l 1A ITT Y TN



30703 2009 13:05 FAX 051 4479153 SCHOEMAN MAREE €005

“Subject to section 20(1)(%), a public school which occupies immovable praperty
owned by the statc has the right, for the duration of the school's existence, to
occupy and use the immovable property for the benefit of the school for
educational purposes at or in connection with the school.” :

Section 16 deals with the “governance and professional management of public -
schools™ and read as follows :- '

“(1) Subject to this Act, the governance of every public school is vested in the
governing body rnd it may perform only such functions and obligations
and exercise only such rights as preseribed by the Act.

The functions of a school governing body is set out in section 20 of the Act.
Section 26G/1)(g) has the followiny provision:-

“(1}  Buhject to this Act, the governing body of a school must- _
CUho - (@i Administés and control the school’s property, and paildings and

SUET PR L oumds aceupied by fhe schoel, including séhacl “hostels, it
I upphicable; S : ; -

TR Geotibr202) i also of great imporisude todeidniine & public sthoot's duties aod -~ - -
respongitrlities pertaining to school facilities; it reads as follows '« - '

“(@2) The governing body may allow the reasonable use of the facilities of the
school for coramunity, social and school fund-raising purposes, subject to
such reasonable and equitable conditions as the governing body may
determine, which may include the charging of a fee or tariff which
accrues to the school.”

It is to my mind abundantly clear from the wording of the aforcmcentioned sections
that the plaintiff had the right to lease out residential premises that formed part of the
sciiooi premises. Mir. Coiditz for the piaintiff, during his add: ss tefeived the cowt e
his heads of argument &t the application for summary judgment as well as a legal
opinion hc had written at the request of a public school regarding “the utilisation,
occupation and letting out of residential units and residences on the grounds of a
public school.” - .

] am in agrecment with Mr Colditz's viewpoint regarding the legal position pertaining
to residential units on school premises in as far as that it is rclevant to the
interpretation of the facts in the case in question.

In the alternzlive, if am wrong as far as my interpretation of the Act is concered, it
necds to be taken into consideration that in terms of our corumon law “a lessor need
not warrant that he is entitled to let; all he warmrants is that no person with a superior
right will disturb the lessee’s use and enjoyment of the property let.” See Landlord
and Tenant by W.E. Cooper 2* Edition on page 27.

It is common cause that in case the defendents “usc and emjoyment” were not
disturbed by a person with a superior right.
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Accordingly the plaintiff must succeed with his claims against al] three defendants.

In view of my aforementioned findings T made the followmg ordcrs in favour of the
plaintiff:- :

1) Defendant No.1, Ms. T.T.Ramatong, Civil Case No. 12408/2005:- _
)] Judgmcm is granted in favour of the plaintiff apainst the 1% defendant
in the amount of R10 620,00 plus interest at 15,5 % per annum from
the 19% of March 2005 plus costs.

(i1)The automalic rent interdict is confirmed.

-2} Defendani No.2, P.E.Nieg, Civil Case No.l--2410f200-5-:--

(1} Judgment is granted in favour of the plaintiff egainst the 2" Defendant

iego . - .. inthe smount of R4 590,00 plus inirest at 15 S % pur angiurh from t‘he

H ”!‘h of Mareh 2005 pma 0518,

(i) .The automat:c rem mtcrum is conﬁ.rmcd

. --3) . . Defendant No. 3, Ms. M.L.Anzil, Civil Cuse _N 17409.’2004 -

()  Judgment is granted in favour of the plaintiff against the 3" defendant
in the amount of R4 400,00 plus interest at 15,5 % per annum from the
19" of March 2005 plus costs.

(ii)  The automatic rent interdict is confirmed.
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