JUDGMENT

no: JR1367/2014
In the application between:

MEC DEPARTMENT OF EDUCATION:

-

FREE STATE PROVINCIAL GOVERAMER Applicant

and

CS VAN DER WALT ¢ First Respondent

IONS COUNCIL Second Respondent

Third Respondent

Review Application -~ Whether an application for condonation is
necessary for Review application in terms of section 158 of LRA filed outside 6 week
period prescribed by section 145 of LRA — Condonation application for the late filing
of the replying affidavit is dismissed — Whether arbitrators can declare disciplinary
action unlawful or invalid — Labour Court can declare disciplinary action unlawful or
invalid - Review Application dismissed with costs.



JUDGMENT

LOUW, AJ

Introduction

(1]

(2]

(3]

% nece "': for the Appl[cant to have brought an application for condonatlon

[4] On ihe second issue; the replying affidavit had to be served and filed on or before 2
October 2014. It was agreed between the parties to extend this date to 17 October
2014. The Applicant, however, only served and filed its replying affidavit on 27
November 2014. Given that the Court rules provide for five days to serve and file a
replying affidavit, this delay is excessive. The explanation for the delay is severely
lacking. The Applicant cites the busy schedule of its Counsel as the sole reason for



3

the delay. In the circumstances, condonation for the late service and filing of the
replying affidavit is not granted. The application for review will, therefore, be
determined without taking the content of the replying affidavit into account.

Facts

[5]  The First Respondent was the principal of Fauna Primary School.

[6]  The Applicant levelled numerous charges against the First Responde vd
sheet has not been provided to the Court but it appears from the p: D
Court that there were 30 charges levelled against the First R Vo

[7]
(8]
(9]
x nelist will be required to decide whether the employee is accountable
4
lowdrds the employer for the management of school funds in the
ircumstances and/or whether he is accountable towards the School
& 3 Governing Body (as per the current case law).

%ﬁ (i) The Panelist will also be required to decide on whether the School Governing
Body has actually mandated the employer to proceed with disciplinary action
against the employee.’

[10] The Third Respondent found that it is not the First Respondent but the School
Governing Body, which is responsible for the finances of the school, and that the
Applicant could not hold the First Respondent responsible for any mismanagement
of school funds. The Third Respondent therefore found that the Applicant could not



[11]

4

take disciplinary action against the First Respondent in absence of such a mandate
received by the School Governing Body. The Third Respondent ordered the
reinstatement of the First Respondent.

The Applicant launched an application for the review of the Third Respondent’s ruling.

Ground of review

[12]

Analysis

[13]

14k,

[18]

The ground for review the Applicant relies on is very narrow. The Ap‘%ﬁ@ contends
" that the Third Respondent did not have the authonty to decide on the p ts raised

founding affidavit and in the Applicant’s heads of argu
Respondent acted uifra vires, that he abdicated his stz
exceeded his statutory duty and that he issued; ~
important to note that only the authority ofthe
ruling is the subject of the application i
of the Third Respondent’s findings. X

Pnor tthe arbitration, the parties entered into a pre-arbitration minute where the
B (that the Third Respondent had to decide were agreed. These issues are set
out above. These are the exact issues the Third Respondent went on to decide in the

ruling he issued.

In NUMSA v Driveline Technologies (Pty) Lid and Another,! after analysing a long
line of authority, the LAC held that where a litigant is a party to a pre-trial minute

t]2000} 1 BLLR 20 (LAC) at para 83.
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reflecting agreement on certain issues, our courts will generally hold the parties to
that agreement or to those issues. This approach was followed in various judgments
of this Court.2

This brings me to the second reason why the application for review cannot succeed.
Even in circumstances where the reasoning above (that the parties are bound by the
pre-arbitration minute) is abandoned, it is impossible to remit the matter to the Second

115] Perhaps the clearest way debuffk
commissioners can set aside iffagulag
erdise an administrative function. As O-Reagan J put it

1 " 0v15 of the Labour Relations Act read in the light of the
> prov"ons, in particular, of s 23 of the Constitution. Section 23(1) of

involves the determination of disputes often involving the question of
fair labour practices that are of importance to the litigants before the
CCMA. It is not an institution for private, agreed arbitration, but a state
institution established for the resolution of disputes. The procedures
provided for in the Labour Relations Act make plain that the disputes
are to be speedily and éheaply resolved by the CCMA. No appeal lies
from the CCMA, but the Labour Relations Act expressly requires that
the Labour Courts are to scrutinize the decisions of the CCMA.

2 Transnet Ltd v Transnet Bargaining Council and Others (JR 187/10) [2013] ZALCJHB 153 at para 21and
Minister of Safety and Security v Maseho and Others [2003] JOL 10932 (LC) at para 189,
3(2015) 36 ILJ 2392 (LC) at paras 15-16.
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[140] It is clear that the CCMA has been established to expedite the
resolution of labour disputes in an efficient and cost-effective manner.
Special procedures have been created to avoid the delays and costs
associated with dispute resolution in the ordinary courts. In this sense,
the CCMA is properly understood as an administrative tribunal. Our
Constitution recognizes the need for the conduct of administrative
agencies to be scrutinized, to ensure that they act lawfully, reasonably
and procedurally fairly. As the Labour Relations Act alragitly provides
for the scrutiny on review of decisions of the ccmﬁhe Labour
Court, no further delay will be caused by that setatiny beth ,on the
basis of the constitutional standards establis g _: So tf% need

¢z do h’ét‘?&?‘%’én that the

for speedy and cheap resolution of dispuités

WX should be lawful, reasonable
i should be ensured by appropriate

sfiSTEiand for the additional reasons given by Navsa,
, :":_- of his judgment, | agree with him that arbitrations by

& in the CCMA constitute administrative action within the
ialifh of s 33 of the Constitution. | also concur with the rest of

[141]

and their decisions are monitored by this court in terms of the LRA.

The case for the applicant proposes that an administrative functionary such

" as the arbitrator in this matter, can declare proceedings presided over by

f another administrative functionary (i.e. the chairperson of the disciplinary
hearing appointed by an organ of state, the municipality) to be untawful and
invalid. The definitive feature of our modei of administrative law is that
administrative bodies are subject to the supervision of ordinary courts of law.
The task of reviewing the legality of administrative decisions has always fallen
on the courts. This principle goes to the heart of the separation of powers
entrenched in our Constitution.’



7

[17] This Court, as the review Court, however, does have the authority to decide on issues
of law. In this regard, there is ample authority which pronounces on the legal issue in
this case, e.g. whether the Applicant had the necessary authority to take disciplinary
action and dismiss the First Respondent.

[18] In terms of section 20(1)(g) read with section 37(1) of the South African Schools Act
No. 84 of 1996 (“SASA”), a principal of a public school, in exercising any functions
relating to school funds, is accountable to the school governing body I not to the

Department of Education.

[19]

[21] \é%ﬁ“ nister of Education, Western Cape, and Others v Governing Body Mikro Primary
School, and Another:#

5] In terms of s 12 of the Act, the Member of the Executive Council of the
province which is responsible for education in that province must provide
public schools for the education of learners out of funds appropriated for this

412006] (1) SA 1 (SCA) at para 5.
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purpose by the provincial legislature. Every public school so provided is a
juristic person, with legal capacity to perform its functions in terms of the Act
(s 15). The govemnance of every such public schoo} is vested, subject to the
Act, in its governing body, which may perform only such functions and
obligations and exercise only such rights as are prescribed by the Act (s
16(1)). The professional management of such a public school, on the other
hand, must be undertaken, subject to the provisions off the Act, by the
education

principal of the school under the authority of the head of
department concerned. It is therefore clear that, subject ,&a e limitations

contained in the Act, the governance of a public schogksas oppo"@g\ to the

-

professional management of the public school must be undertaken by

s
b A

ne sees immediately that according to the Act there is a difference between the
’i%‘ ﬁrofessional management of a public school which is done by the principal, and the

¥ governance’ of a public school. The one falls within the domain of the SGB; the other
within the domain of the principal. It stands to reason why that is so. The principal,

being an educator, is the person who would be able to manage the school

5 Case no: 33750/01, Transvaal Provincial Division (as it was then), unreported (24 April 2002) per Mynhardt,
J. See also Head of Department: Department of Education, Free State Province v Welkem High School and
Harmony High School, 2012 (8) SA 525 (SCA) and the subsequent Constitutional Court case Head of
Department: Department of Education, Free State Province v Welkom High Schaol and Harmony High School
2014 {2) SA 228 (CC).
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professionally. He would be the person who would be able to decide whether it is
better for the school and the learners to utilise a particular educator in a particular
position and that is something which cannot be expected in the normal course of
events from a governing body which consists, according to the applicable sections of
the Act, a variety of people, including learners from the school. One can therefore
quite understand the division made in section 16 between the governance of the
school on the one hand and the professional management thereof on the other hand.

&
In my view this immediately demarcates the position of each of thﬁmiﬁes vis-a-
vis each other. It is true that the principal, according to the releyant provigion of the
thatie is nowlvested

Act, is an ex officio member of the governing body, non '

will carry the day and it is then those viewsa ' laid down by the SGB,
which will have to be implemented, igfe ia, : @.bysdhe principal to the extent that

e sions of Mr Ellis. In my view it is quite clear
of thig, Schools Act to which | have referred, that in case,

Mr Ellis’ submission, which he made in paragraph 8.10 of his written heads of
argument and which he also repeated in his oral argument this morning, reads
as follows:

“From a practical perspective the position of a principal is clearly that
of an accounting officer or ‘rekenpligtige amptenaar'. He is the chief
executor (sic) member of the SGB and in charge of the day to day
running of the school, including financial matters.”
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One of the consequences, for instance, of that submission is — and that was
also debated with Mr Eliis — that in the event of the principal doing something
which was prohibited by the SGB, or which was specifically permitted by the
SGB, the principal would then have to face a disciplinary inquiry in terms of
the provisions of Act 76 of 1998. In my view this consequence which Mr Ellis
did not disavow and for which he contended, shows conclusively that the
contention that the principal should be held accountable as the accounting
officer of a public school and its funds, is an absurd proposition ﬂ@%f

J that the second respondent in this

[ ong tree when he tried to hold the principal, the

2

[23]

[24]
%,

A A

pr

Louw, AJ
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Acting Judge of the Labour Court of South Africa
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