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IN THE HIGH COURT OF SCUTH AFRICA REPORTABLE

(CAPE OF GOOD HOPE PROVINCIAL DIVISION) :
CASE NO.: 14188/2006

In the mater between :

THE GOVERNING BODY OF THE POINT

HIGH SCHOOL First Applicant
POINT HIGH SCHOOL | Second Applicant.
and

THE HEAD OF THE WESTERN CAPE EDUCATION
DEPARTMENT First Respondent

JOHAN GEORGE VAN DER MERWE ' Second Respondent
JACOBUS JOHANNES SWANEPOEL Third Respondent
JOHANNES JACOBUS DU TOIT Fourth Respondent
FERDINAND PIETERSE Fifth Respondent

JUDGMENT HANDED DOWN ON 2{ MAY 2007

DENZIL. POTGIETER. A.J.

INTRODUCTION

{11 The principal of The Point High School, Mossel Bay in the Southem

Cape became indisposed during 2008 and went on sick leave with effect
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from 1 April 2006 until the end of the 2006 academic year whereafter he
went into retirement. A deputy-principal of the school, Ms Fourie, also
ratired at the end of the 2006 academic year. This left both the pqsition

of principal and a deputy-principal post vacant at the school.

[2] Second respondent, who was one of the deputy-principals at the time,
acted as principal at the school with effect from 1 April 2008, while third
respondent who held the post of head of department at the school, acted

] in the position of deputy-principal in the stead of second respondent.

[3] The present proceedings concern the steps taken by first respondent, the
Head of the Western Cape Education Department (‘the Department”), to
fill the vacancies of principal and deputy-principal with permanent

appointments.

41  After the prescribed process was followed, second respondent was

appointed as principal on 12 December 2006 and third respondent as

———

deputy-principal on 27 November 2006.

[6] It is not in serious dispute that first applicant (through its Interview
Commitiee) duly complied with the procedure laid down by the
Department for shortlisting, interviewing and assessing the relevant
candidates. This entailed the scoting of the candidates in accordance
with the provisions of section 6(3) of the Emplﬁyment of Educators Act

No. 76 of 1998 (“the EEA"), the Personnel Administration Measures
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(being the collective agreement envisaged by section 6(2) of the EEA) as
well as the applicable departmental guidelines. Pursuant to this process
three candidates were interviewed and all recommended for the position
~of principal.  Four candidates were interviewed for the position of
deputy-principal. Three of these candidates were redommended by‘ﬁrst

applicant.

[6] The candidates for the position of principal were scored as follows by

' First Applicant :

6.1 J.J. Du Toit, a male educator of Newcastle High School, an
employee of the Kwazulu-Natal Department of Education, scored

118 points;

6.2 J.J. Bester, a male educator of Dundee High School, also an
employee of the Kwazulu-Natal Debartrnent of Education, scored

108 points; and

——

| 5.3 Second respondent scored 86 points.

71  The recommended candidates for the position of deputy-principal were in

turn scored as follows ¢
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7.1 F. Pieterse, a male educator at Wolmeranstad High School, an
employee of the North West Depariment of Education, scored 111

points;
7.2  Third respondent scored 97 points; and

7.3 G.J.J. Swart, a male educator of Klerksdorp High School, scored

82 points.

[8) The abovementioned lists of recommended candidates were duly

submitted to First Respondent for further attention.

9] It is also not in conteﬁtion that first applicant properly assessed and
scored the various candidates having had regard to congiderations of
employment equity and representivity as required, infer alia, by sections
6(3)b) and 7(1) of the EEA. The assessment process accordingly duly
identified fourth and fifth respondents as the most suitable candidates for

the positions of principal and deputy-principal respectively at the school.

[‘IO] The present proceedings concern a review of first respondent’s decision
not to appoint fourth and fifth respondents respectively who were the
candidates that scored the highest points in each category as indicated

above.
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THE APPLICABLE STATUTORY SCHEME

[11] ltis a trite proposition that first applicant does not enjoy the power fo
appoint educators at the school (save in respect of additional posts which
is not relevant for present purposes). In this regard section 20(1)(i) of

the South African Schools Act 84 of 1996 provides that ;

“... the governing body of a public school must- |
) (] recommend fo the Head of Department tﬁa appoihtment of
educators at the school, subject fo the Employment of
Educators Act, 1998 (Act 76 of 1998), and the Labour

Refations Act, 1995 (Act 66 of 1885)."

[12] Chapter 3 of the EEA deals with appointments, promotions and fransfers

(ss6-8 thereof). Section 6(1)(b) thereof provides as follows :

) “6(1) Subject to the provisions of this section, the appointment of
any person, or the promotion or transfer of any educator-
(a) ey OF
(b) inthe service of a provincial department of education

shall be made by the Head of Department.”

Section 6(3)(a) provides as follows :
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[14]

“Subject to paragraph (m), any appointment ... to any post on the
educator establishment of a public school ..., may only be made
on the recommendation of the goveming body of the public

school...”

Section 6(3)(c) provides that :

“The governing body ... must submit, in order of preference to the
Head of Department, a list of :

(i)  atleast three names of recommended candidates; or

(i)  fewer than three candidates in consultation with the Head

of Deparfment.”

In exercising the power to make appointments, first requndent is
required by section 6(3)(d) of the EEA to ensure that first applicant has
met the requirements of section 8(3)(b) to the effect that the principlles of
equity, redress and representivity must be comphed with. First applicant
must also adhere to the requirements set out in paragraphs (i) — (v) of
section 6(3){b) of the EEA. These include “the democrafic lvafues and.

principles referred to in section ?‘(1)”‘01‘ the EEA.
Section 7(1) of the EEA provides as follows :

“In the making of any appointment or the filling of any post on any

educator establishment under this Act due regard shall be had to
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equality, equity‘and the other democratib values and principles |
which are contemplated in section 195(7) of the Constitution of the
Repub!ic of South Africa, 7996 (Act 108 of 7996) and which
include the following factors, namely- |

(a)  the ability of the candidate; and

(b}  the need to redress the imbalances of the paét in order o

achieve broad representation.”

! [15] Section 185(1) of the Constitution provides, inter alia, as following in this

regard :

“195. Basic values and principles govermning public
administration-

(1)  Public administration must be govemed by the

democratic values and principles enshn‘néd in the

Constitution, including the folfowing principles:

(D) Fublic administration must be broadly
representative of the South African people,
with employment and personnel management
practices based on ability, objectivity,
faimess, and the need to redress the
imbalances of the past to achieve broad

representation.”
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[16]

Section 6(3)(1} of the EEA provides that “(d)espite the order of preference
in paragraph (c) and subject to paragraph (d), the Head of Department

may appoint any suitable candidate on the list.”

THE EBASIS OF FIRST REEPDNEENT"S DECISION TO APPOINT SECOND

AND THIRD RESPONDENTS

7]

On 27 November 2006, first applicant requested reasons from first
respondent for the decision not to appoint fifth respondent to the position
of deputy-brincipal. On 4 December 2008, first respondent gave the
following reasons for the decision ;co appoint third iﬁstead of fifth

respondent :

“The Westemn Cape Education DepadMent (WCED) wishes fo
emphasise that the nomination was dealt with in terms of section
6.3 of the Employment of Educators Act 1998, as amended, as
well as the relevant Regulations with regard to the filling of
advertised posts, with special reference to the Employment Equity
Directive issued under Circular 1.&/2006 of 17 September 2006.

As you are aware, there is an over-representation of males at Post
Level 3 in the WCED. The appointment of any of the other
nomminees would not have promoted or improved the EE targets of
the WCED, therefore the appointment of Mr Swanepoe/ was

approved.”
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118]

In the answering affidavit the issue is expanded upon as follows :

21.

22,

...It is a wefl-known fact that white and coloured males are
over-represented at management level in the education
sector. ...

In relation to the specific case of the appointment of

Second and Third Respondents to the posts of Principal

and Deputy-Principal at the Second Applicant, respectively,
in view- of the broader employment equity plan of the
WCED, it was obvious that the appointment of a white male
candidate from outside the ranks of the WCED in effect
would mean adding fo an already over-represented group
to the establishment whilst the aim is fo reduce the
numbers of that specific group, ie. white males. By
contrast, should a person from within the ranks of the
WCED be appointed, it does not worsen the situation, and
in effect it creates another opporiunity (where a vacancy
now arises) fo afford a designated person a chance of

appointment, thus promoting equity.

In this specific césé, should the two nominees from outside
the province (Fourth and Fifth Responqent) be appointed, it
would add two white males to the WCED profile, and afso
add fo the already skewed eduity profile of the school.

Should two white males already on the establishment of the
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WCED be appointed however, it would not immediately
affect the school’s profile, and it would create two
vacancies that could potentially be filled by designated

persons, and thus promoting equily.

Accordingly, in applying his mind fo the matter, the First
Respondent took a decision fo appoint the Second and
Third Respondents thus promoting broader equity in the

| WCED.”

' THE GROUNDS OF REVIEW

[19] The grounds of review .of first respondent’s decision are set out as

foliows in the founding affidavit :

“77. The Applicants confend that the decision fo appoint Van
- Der Merwe and Swanepoel, constifuted unfair
administrative action in one or more of the following
respects :
77.1 The adminisirative action of the First Respondent
was biased, or Is reasonably suspected of bias, as
contemplated in section 6(2)(iii) of the Promotion of

Administrative Juétice Act, 3 of 2000 "‘PAJA™
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The action was materiglly influenced by an error of
law, as contemplated in section 6(2){d) of FAJA,
since reliance on the provisions of section 6(3)() of
the EEA to take unfounded -and imrational

administrative action, is wrong in law;

The administrative action was taken for a reason not
authorised by the empowering provision and/or for
an ufterior purpose or motive and/or because
irrelevant considerations were taken into account or
relevant - considerations were not considered, as
contemplated in sub-paragraphs (i) to (ii)) of section

6(2)(e) of PAJA;

The lack of a reason leads to an inference that the
real reason is hidden: that the reason cannof be one
authorised by statute; that there is an ulferior
purpose in taking the decision, and that
considerations (unknown or strange fo the
Applicants) were faken info consideration in making

the appointment;

The decision was taken in bad faith (section

6(2)(e)(iv) of PAJA);
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77.6 The administrative action was taken arbitrarily or

- capriciously (section 6(2)(e)(vi)); .

77.7 The action is not rationally connected lo the purpese
for which it was taken andfor the purpose of the
empowering provision, as contemplated in section

Q(.?)(O(if) of PAJA;

\ 77.86 The E);'EI'CiSE of the power or the performance of the.
function authorised by the empowering provision, in
pursuance of which the administrative aclion was
purportedly taken, is so unreasonable that no
reasonable person could have so exercised the
power or performed the function (section 6(2)(h) of

PAJA).

78. The Applicants also contend that the said administrative
action did not have regard to the paramount interest of
learners at Second Respondent as cohtempfated in section

28(2) of the Constitution.”

THE BASIS OF THE COURT'S POWER OF REVIEW

[20] In Bate Star Fishing (Ply) Ltd v  Minister of Environmental Affairs

2004(4) SA 490 (CC)at para [25], the Constitutional Court set out the
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basis of the court's power of review of administrative action in the

following terms :

“The cause of action for a judicial review of administrative action
now ordinarily arises from PAJA, and not from the common law as
in the past. ... The authorily of PAJA fo ground such causes of

action rests squarely on the Constitution.”

\ [21] The grounds upon which administrative action may be judicially reviewed
are set out in section 6 of the Promotion of Administrative Justice Act No.

3 of 2000 ("PAJA").
[22] Section & of PAJA provides, in relevant part, as follows :
“6.  Judicial review of administrative action.-

(2) A court or tribunal has the power fo judicially review

an administrative action if-

{ the action itself-
(i
(i) is not rationally connected to-
(aa) the purpose for which it was

taken;
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(bb) the pumpose of the empowering
provision;

(cc) the information before the
administrator; or

(dd)  the reasons given for it by the

administrator;

(h) the exercise of the power or the performance

] of the function authorised by the empowering
provision, in pursuance of which the

administrative action was purportedly taken,

is so unreasonable that no reasonable person

could have so exercised the power or

performed the function;”

[23] The provisions of section 6(2)(f) of PAJA reflect the céntral importance of
rationality as a review threshold of administrative action under the
democratic constitutional order. This important principle has been
stated variously over time by the highest courts in the country. In & v
Makwanyane 1995(3) SA 391 (CC) at para [156] Ackermann J. held as

follows :

“We have moved from a past characterised by much which are
arbitrary and unequal in the operafion of the faw to a present and

a future in a constitutional State where State action must be such
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that it is capable of being analysed and justified rationally. The
idea of the constitutioné! State presupposes a system whose
~ operation can be rationally tested against or in terms of the faw.
Arbitrariness, by its very nature, is dissonant with these core

concepts of our new constitutional order.”

In a similar vein the Constitutional Court held in Prinsiooc v Van Der

Linde & Another 1997(3) SA 1012 (CC) at para [25] that :

In regard fo mere differentiation the constitutional State is
expected to act in a rational manner. It should not regulate in an
arbitrary manner or manifest ‘naked preferences’ that serve no
legitimate govemmental purpose, for that would be inconsistent
with the rule of law and the fundamental premises of the

constitutional State.”

In the matter of Pharmaceutical Manufacturers of SA : In re ex pare
President of the RSA 2000(2) SA 674 (CC) the court stated the same

ptinciple in the following terms :

185] It is a requirement of the rule of law that the exercise of
public power by the Execufive and other functionares
should not be arbitrary.  Decisions must be rationally
related to the purpose for which the power was given,

otherwise they are in effect arbitrary and inconsistent with
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this requirement. It follows that in order fo pass
constitutional scrutiny the exercise of public power by the
Executive and other functionaries must, at least, comply
with this requirement.  If it does not, it falls short of the .
standards demanded by our Constitution for such action.
The question whether a decision is rationally related to the
purpose for which the power is given calls for an objective
enquiry. Otherwise a decfsion that, viewed objectively, is
in fact irrational, might pass muster simply because the
person who took it mistakenly and in good faith believed it
fo be rational, Such a conclusion would place form above
substance and undermine an important constitutional

principle.”

In the matter of Bel Porfo School Governing Body v Premier, Westem

Cape 2002(3) SA 265 (CC) the court reiterated the proper approach to

the review of administrative action in the following terms :

187]

The role of the Courts has always been to ensure that the
adminigfrative process Js conducted fairly and that
decisions are faken in accordance with the law  and
consistently with the requirements of the controfling
legisiation. If these requirements are met, and if the
decision is one that a reasonable authority could make,

Courts would not inferfere with the decision.
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[88] | do not consider that iftem 23(2)(b) of Schedule 6 have
changed this and introduced substantive fairness info our
law as a criterion for judging whethef administrative action

-fs valid or not.

{897 1 do not understand the Carephone case, or any of the
cases that have followed it, to hold otherwise. What they
require for a decision to be justifiable, is that it should be a
rational decision laken fawfully and dirécted to a proper

purpose.”

Ilj the matter of Trinity Broadcasting (Ciskei) v Independent
Communications Authority of South Africa 2004(3) SA 346 (SCA) the

court reiterated this principle as follows :

“[20] ... As made clear in Bel Porto, the review threshold is
. rationality.  Again, fhe test is an objective one, it being
immaterial if the ‘func:tiona:y acted in the belief, in good
faith, that the action was rational.  Rationality is, as has
been shown above, one of the criteria now laid down in
section 6(2)(N(ii) of the Promotion of Administrative Justice

Act. ...
[21] e The word ‘perversify’ may be appropriate (I need
express no opinion on the subject) fo the stahdafd set by
section é(.?)(h) and Wednesbury Cerporation but it has no

bearing on the rationality test sef by section 6(2)(P(ii) and
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explained in Pharmaceutical Manufacturers, Bel Porto and
Carephone. It is the latter test with which we are
concerned in the present case.. In the application of that
fest, the reviewing Court will ask : is there a rational
objective basis fustifying the connection made by the
administrative decision-maker between the material made

available and the conclusion arived at?”

| [24] Insofar as the review ground of reasonableness as set out in section
- 8(2)(h) of PAJA is concerned, the court held as follows in the Triniy

Broadcasting (Ciskei) v ICA of SA matier supra .

[20] In requiring reasonable administrative action, the
Constitution does not, in my view, intend that such action
must, in review proceedings, be (lesfed against the
reasonableness of the merits of the action in the same way
as in an appeal. In other words, it is not required that the
action must be substantively reasonable, in that sense, in
order to withstand review. Apart from thaf being too high a

- threshold, it would mean that all administrative action would
be liable to correction on review Iif objectively assessed as
substantively unreasonabfe.._.. Reasonableness can, of
course, be g relevant factor, but only where the question is
whether the action is so unreasonable that no reasonable

person would (sic) have resorted to it (see section 6(2)(h).”
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[25] In the matter of Bato Star Fishing (Pty) Ltd v Minister of Environmental

Affairs supra O'Regan J. held as follows with regard to the proper |

interpretation of section 6(2)(h) of PAJA ;

744]

[45]

.. In detérmining the proper meaning of section 6(2)(h) of
PAJA in the light of the overall constitutional obligation
upon administralive decision-makers fo act ‘reasonéb'!y’,\
the approach of Lord Cooke pmvidés sound guidance,
Even if it may be thought that the language of section
6(2)(h), if taken literally, might set the standard 'such that a
c{ecision would rarely if ever be found unreasonable, thaf is |
not the proper constitutional meaning which should be
attached to the subsection.  The subsection must be
consfrued consistently with the Constitution and in
particular section 33 which requires administrative action to
be ‘reasonable’. Section 6(2)(h) should then be
understood to require a simple test, namely that an
administrative decision will be reviewable if, in lLord
Cooke's words, it is one thaf a reasonable decision-maker
could not reach.

What will constitute a reasonable decision will depend on
the circumsiances of each case, much as what wil
constitute a fair procedure will depend on the

cireumstances of each case. Factors relevant o
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defermining whether a decision is reasonable or not will
include the nature of the decision, the identffy and expertise
of the decision-maker, the range of factors refevant fo the
decision, the reasons given for the decision, the nature of
the competing interests involved and thé }‘mpact of fﬁe
dec:fsion on ;‘he fivés and Wefl—befng of those _affected.'
Aithough the review function of the Court now have a
substantive as well as a procedural ingredient, the
distinction between appeals and reviews continues fo be
significant. The Court should take care not to usurp the
'fun;:tfons of administrative agencies, Iis task is to ensure
that the decisions taken by administrative agencies fall
within the bounds of reasonableness as required by the

Constitution.

[48]  In trealing the decisions of admimnisirative agencies with
appropriate respect, a Court is recognising the proper role
of the executive within the Consfitution.  In doing so a
Court should be careful not to attribute fo itself superior
Wisdom in relation to matters éntrusted to other branches of
government. A Court should thus give due weight to
ﬁndingsl of fact and policy decisfons made by those wifh
special expertise and experience in the field, The exfentfo -
Which a Court should give weight fo these considerations

will depend upon the character of the decision ifself, as well
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as on the identity of the decision-maker. A decision that
requires an equilibrium to be struok‘ between a range of
competing interests or considerations and which is fo bé
taken by a person or institution with a specific experlise in
that area must be shown respect by the Courts. Often a
power will identify a goal to be achieved, but will not dictate
which route should be followed to achieve that goal. In
such circumstances a Court shou(d pay due respect to the
) routes selected by the aecision-maker. This does not
mean, however, that where the decision is one which will

not reasonably result in the achievement of the goal. . or

which is not reasonably supporied on the facts or not

regsonable in the light of the reasons given for it. a Court

may not review that decision. A Court should not rubber-

stamp_an_unreasonable decision simply because of the

complexity of the decision or the _identity of the decision:

maker."”

(emphasis supplied)

EVALUATION

[26] The following appears from the above an'_alysis. Prior to the
amendments effected to section © of the EEA (with effect from 26
January 2006 by the Education Laws Amendment Act 24 of 2005), first
respondent was obliged to make an appointment in accordance with the

preference of the school governing body, save in strictly circumscribed
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circumstances. It is readily apparent that the effect of the amendment of
sectlon B(3)() of the EEA is to afford first respondent a wider duscretlon
in makmg appeintments. He is no longer bound by the preference of the

. school governing body. However, upon a proper construction of section
6(3)(f) it is readily apparent that first respondent does not enjoy an
unfeﬁerecl discretion in this regard. The discretion to appoint is
constrain'ed by the relevant provisions of the EEA, PAJA and the
Constitution. Although first respondent is not boﬁnd by the preference of

} the school governing body, he is not at large simply to ignore such
preference, but is obliged to give due weight therato as well as to the
assessment of the recommended candidates by fhe school governing
budy. In a case such as fhe present, where there is a significant
discrepancy between the assessment results (properly arrived at) of the
preferred candidate of the school governing body and the candidate
eventually appointed by first respondent, the reasons advanced for such
deviation on the part of first respondent are subject 10 close scrutiny to
determine whether the decision is rational and reasonable in accordance

with the provisions of PAJA.

[27] In the instant case all of the propetly recommended candidates are white
males and the eventual appointees have been assessed as being
significantly less suitable for appqintment than the candidates top-ranked
by first applicant. It is apparent from first respondent's reasons for
making the appointments of second and third respondents, that he was

swayed by perceived considerations of employment equity as reflected,
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inter afia, in the Employment Equity Plan of the Western Cape Education
Department. The approach adopted ‘by first respondent is that where all
of the properly recommended candidates are from an over-represented,
previously advantaged group, considerations of employment equity
require that preference should be given to existing candidates over
candidates from outside of the Province, notwithstanding the fact that the
existing employees are properly assessed as being significantly less
suitable for appointment.  This approélch effectively disqualifies the

Vv candidates from outside the Province without any consideration of their

merit:

[28] First respondent’s reasoning for appointing second and third respondents
in the circumstances effectively is that this would promote employment
equity in that the vacancies left by the appointments of second and third
respondents (albeit members of the non-designated group of white
males) create the possibility to appoint candidates from the desiénated
groups which would improve the employment equity profile of the school
and the education department. This particular approach does not
appear-to be sanctioned by the relevant Employment Equity Plan relied

upon by first respondent. This plan in fact provides as follows :

“"All appointments will, however, be based on the inherent

requirements of the position.  However, where an insignificant

gap between possible candidates exists in terms of

merit/oerformance, preference will be given to an employee from a
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designated group, should the appointment _contribute to the

improvement of the representation of specific designated groups.”
(emphasis suhplied)

[29] It is accordingly apparent that the inherent requiremants of the position
as well as the issue of merit play a 'signiﬁcani ‘role with regard to
appointments.  This is also reflected, inter afia, in the provisions of
section 7('.1)(3) of the EEA. it is inherent in the above gquoted extract

J from the Employment Equity Plan that it is only in the case of an
insignificant gap in the assessment results that merit/performance will not
be determinative. Even in the event where preference is given to an
employee from a designated group, the Plan provides that the
appointment should contribute to the improvement of the representation
of specific designated groups. Thié is in line with the approach set out
by the Constitutional Court in the haﬂer of Minister of Finance & Another

v Van Heerden 2004(6) SA 121 (CC) at para [41]:

“The second question is whether the measure is ‘designed to
protect or advance’ those disadvantaged by unfair discrimination.
In essence, the remedial measures are directed at an envisaged
future outcorne. The future is hard to predict. However, they must

be reasonably capable of attaining the desired cutcome. If the

remedial measures are arbitrary, capricious or display naked
preference they could hardly be said to be designed to achieve

the constitutionally authorised end.  Moreover, if it is clear that
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they are not reasonably likely to achieve the end of advancing or

benefiting the interests of those who have been disadvantaged by
unfair discrimination, they would not constitule measures
contemplated by section 9(2).”

(emphasis supplied)

[30] No grounds have been advanced at all by first respondent to support a

- conclusion  that | his approach is reasonably capable of aﬁaining

; employment equity in the indirect sense contended by him. In fact, the
approach of first respondent as reflected in his aforesaid reasons for

making the appointments in question, is purely speculative. No factual

basis has been established at al fo conclude that it is reasonably likely

that candidates of the designated groups could be apﬁointad to the

positions left vacant by second and third respondents. First respondent

has simply contented himself with a bald allegation in this regard. This

cannot withstand objective scrutiny in the circumsiances.

[31] Ris in fact irrational in my view to attempt, as first respondent apparently
did, to benefit a designated group by making appeintments from a non-
designated group such as white males, effectively ignoring significant
gaps in terms of merit/performance between the relevant candidates and
deciding the matter entirely on the basis whether the candidates are
existing employses or not. This adherence to a rigid approach

| undermined the rational exercise of first respondent’s disc:rétion in the

circumstances. Furthermore, this approach is nowhere sanctioned aven
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by the Employment Equity Plan relied upon by first respondent. It
certainly does not constitute a justifiable reason for overriding the
significant 'discrep.ancy, properly assessed, betwaen first applicant's
preferred candidates and first respondent’s appointees. This constitutes
the basis for a review of first respondent's appointments in terms of

section 6(2)(f) of PAJA.

[32] Moreover, in my view. first respondent’s actions in ignoring the merits of

i fourth and fifth respondehts and excluding them from consideration
é.olely becausé they were non-employees, are so unreasonable that no

reasonable person could have done so in the circumstances.  The
éppointments of second and third respondents are accordingly aiso

contrary to the provisions of section 6(2)(h) of PAJA and as such

unlawful.

[33] A further relevant factor in my view concerns the best interests of the

) learners as entrenched in section 28(2) of the Constitution (cf. Saddlers
Agricultural High School & Another v Head of Department !

Department of Education Limpopo Province & Others [2002] JOL 10167

(T Grootboor v Oostenberg Municipality & Others 2000(3) BCLR

277 (C) at 288 I-J). Although all ﬁf the recommended candidates are

suitable for appointment in a general sense, it ¢cannot in my view be in

the best interests of the learners to appoint a candidate who has been

properly assessed to be significantly less suitable than some of the other
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recommended candidates, in the absence of any justifiable reasons to do

0.

CONCLUSION

[34] Inthe mrcumstances first respondent’s decisions to appomt second and
third respondents to the positions of principal and deputypnncipal
respectively at second applicant cannot stand.  They must be reviewed

| and set aside in terms of section 6(2)(f) and (h) of PAJA.

[35] What remains is to determine a just and equitable remedy in the
circumstances.  As indicated, the only reason for not appointing first
applicant's preferred candidates was first respondent's erroneous belief
that it was justified to make an appointment from the ranks of his existing "
employées in order somehow to advance employment equity. But for
this error, it is quite apparent that first respondent, aicting: rationally and

} reasonably as required by.the provisions of PAJA, would have appointed
the candidates who were properly assessed to be best suited for

appointment.

[36] ‘It is obviously in the best interests of all parties concerned, that the
situation at second applicant should be regularised without any further
delay in view of the fact that the academic year has well advanced.

Little purpose wouid accordingly be served by referring the matter back:
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to first respondent to be dealt with de novo. It is accordingly a proper

case for the Court to give the necessary directions in this regard.
[37] In the result it is ordered as follows :

(a) The decisions of first respondent to appoint sécond respondent as
principal and third respondent as deputy-principal of the Point

High School are reviewed and set aside;

(b) The matter is remitted to first respondent who is directed to
appoint fourth respondent as principal and fifth respondent as

deputy-principal of thé Point High School,

(¢)  First respondent is ordered to pay the costs of this application,

including the cost occasioned by the employment of twé gcounsel.

/ _
DENZIL POTGIEFER,
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