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GOVERNING BODY GUIDE FOR DISMISSAL DUE TO OPERATIONAL
REQUIREMENTS
Dismissal for occupational requirements is also known as a "blameless dismissal"
because it cannot be ascribed to the conduct of the employer, but rather the requirements
of the school. Operational requirements are requirements based on economic,
technological, structural or other related requirements of an employer. The most common
occurrence of this kind of dismissal is staff redundancy. This occurs when an employer
cannot afford the salaries of employee anymore, on account of economic downturn, or
other structural concerns. An employer is accordingly allowed to dismiss an employee in
his regard, in terms of section 189 of the Labour Relations Act (LRA).

Dismissal for operational requirements should, as is the case with any kind of dismissal,
be procedurally and substantively fair. The purpose of this document is to provide
governing bodies with the guidance necessary to ensure that all legal requirements as
prescribed by the LRA are complied with. This document merely sheds light on certain
pertinent aspects that should be borne in mind in the event of dismissals for operational
requirements; this document should therefore be read in conjunction with Fedsas’ legal
opinion entitled: Dismissal for Operational Requirements 1 (‘legal opinion’).

THE GOVERNING BODY OUGHT TO CONSIDER THE FOLLOWING BEFORE
INISIATING THE DISMISSAL PROCEDURE:


Re-examine and reconsider the budget: Prioritise expenses related to the school’s
core business (teaching and learning – educators) and reduce expenditures
pertaining to matters unrelated to the school’s core business, or expenditures that
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cannot currently be justified. Introspectively ask whether items budgeted for are
necessities or luxuries (“need to have vs nice to have”).


Payments to an employee dismissed due to operational requirements: annual leave,
notice periods and severance pay (one week for each completed year of service).



The dismissal procedure is time-consuming and continual process and employees will
still receive salaries during this time. Therefore, this is not an immediate solution to
economic woes.



Alternatives to retrenching staff.

WHAT ARE THE ALTERNATIVE TO BE CONSIDERED?

1. Reduced working hours2
The governing body (SGB) can consult with the employee and agree to reduced working
hours or working days. The salary of the employee will be adjusted in accordance with
the reduction of work.

2. Temporary dismissal
This refers to employees not working for a certain period. This period can be days,
weeks or months, depending on the circumstances. In these circumstances, employees
will not receive remuneration, but they will remain in the employ of the school.

The procedure to be followed:
Unilateral alteration of service conditions is illegal; the parties have to consult. This
process is easier than a full-scale retrenchment. See FEDSAS’ legal opinion –
Employment Relationship under Lockdown – Rights and Duties of School
Governing Bodies in this regard.
2
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STEPS REGARDING DISMISSAL FOR OPERATIONAL REQUIREMENTS:
STEP 1: SUBSTANTIVE FAIRNESS
In order to fairly dismiss an employee on the grounds of operational requirements, the
employer must show a commercial rationale for the retrenchment. The fairness of the
dismissal will be determined by the unique factual situation of each case. (See page 1
of the legal opinion for a discussion in this regard.)

PROCEDURAL FAIRNESS Steps 2 – 5
Step 2:

Written notice of intention to retrench;

Step 3:

Consultation;

Step 4:

Severance pay and additional payments;

Step 5:

Written notice of employment termination due to retrenchment.

PROCEDURAL FAIRNESS
STEP 2: Written notice of intention to retrench (Sec 189(3))

Section 189(3) of the LRA requires the employer to issue a notice to the employee
stating the intent to retrench employees. This written notice should be issued to the
consulting parties, prior to the consultation taking place, and should contain all relevant
details to be discussed. Not only does this notice serve to invite consulting parties to
the consultation, but also provides additional information as prescribed by sec 189(3).
(See pages 7 & 8 of the legal opinion, as well as an example of such a notice in
annexure A of the legal opinion: Dismissal for Operational Requirements).

The notice should be addressed to the consulting parties, which include:
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Staff identified for consultation;



Workplace forums;



Registered unions.

(See pages 3 & 4 of the legal opinion for a complete discussion of the consulting
parties).

Notice period:
There is no prescribed minimum notice period for consultation. The employer should,
however, allow a reasonable amount of time to allow for decent consultation to take
place. This means that employees should be given sufficient time to study the content
of the notice, propose alternatives and to otherwise contribute meaningfully to the
consultation process. A period of at least two weeks is recommended.

STEP 3: Consultation
SUMMATION
1. Joint problem-solving process (sec 189(2));
2. Topics for consultation – What should be consulted on? (sec 189(2));
3. Opportunity to make REPRESENTATIONS (sec 189(5)&(6));
4. SELECTION of employees (sec 189(7));

1. Joint problem-solving process
Consultation is a joint consensus-seeking process It requires the employer to allow the
employees or their representatives an opportunity to suggest ways to minimise the
effect of the proposed retrenchments. The retrenchment must not be presented as an
accomplished fact (a fait accompli). In other words, the decision to retrench cannot be
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made before a meaningful consultation process has run its course. (See pages 2 & 3 of
the legal opinion).
2. Subject to consultation – What should be consulted about?
The matters to be consulted about during the consultation meeting are set out in
sec 189(2) of the LRA. This includes, but is not limited to the following:


Reasons for the proposed retrenchment, possible alternatives and reasons why
proposals have been rejected, the number of staff affected within the particular
category, method of selection, time when retrenchment will come into effect,
proposed severance pay, any assistance the employer is willing to give and the
possibility of future re-employment.

(See pages 4 - 6 of the legal opinion).
3. Opportunity to make representations
The employer is obliged to afford all consulting parties the opportunity to make
representations regarding any matter consulted on. The employer should consider the
representations and, in the event that such representations are rejected, provide
reasons why. Where representations have been submitted in writing, reasons are
required in writing as well.
4. SELECTION of employees
Part of the consultation process is for the consulting parties to discuss and attempt to
agree on the selection criteria that will be applied to determine which employees will
eventually be retrenched. In the event that no criteria has been agreed upon, a criteria
should be formulated that is objectively fair. However, this is only a requirement in the
event that both the employer and employee agree that reduction of the workforce is
unavoidable. (See page 9 of the legal opinion).
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STEP 4: SEVERANCE PAY AND ADDITIONAL PAYMENTS
Minimum severance pay is prescribed by sec 41 of the Basic Conditions of Employment
Act 75 of 1997 (“the BCEA”). Employers are required to pay at least one week’s salary
for every uninterrupted year of completed service.
Employers should also pay close attention to possible additional payments that accrue
upon termination of an employee’s services, such as:


Unused annual leave;



Payment as a result of the employee possibly not having worked during the
notice period;

 Pro rata-bonuses.
(See pages 9 & 10 of the legal opinion).

STEP 5: WRITTEN NOTICE OF TERMINATION OF EMPLOYMENT DUE TO
RETRENCHMENT
Once the consultation process is finalised, the employer should select employees in
accordance with the selection-criteria as agreed upon by the consulting parties. The
decision will subsequently be communicated, in writing, to the selected employee. See
Annexure B of the legal opinion for an example of such a notice.
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