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Covid-19 and Copyright

The Covid-19 pandemic and the 21-day lockdown period entail severe implications for
schools. One of the drastic measures implemented by government was the closure of
schools resulting in school governing bodies having to implement certain measures to
ensure that schools can successfully continue providing core business. Integrated
methods of teaching and learning are being used to supplement the continued provision
of education through integrating technology. The availability of, amongst others, learning
material, photos, visual materials, etc. is widely accessible and will inevitably be utilised
by learners.

Schools might however be confronted with questions surrounding the legality of providing
learners with such learning material, photos and visual aids. What about copyright
concerns? Will it be a criminal offence if schools utilise such materials, make copies and
send it to learners to use at home?
FEDSAS’ legal opinion regarding copyrighted material – Copyright – should be consulted
as a point of departure as it provides a comprehensive discussion on copyright and its
applicability to schools.

Copyright concerns in South Africa are regulated by the Copyright Act 68 of 1978 (the
Act). Copyright safeguards the property of an author by prohibiting the publication,
reproduction, manufacturing, broadcasting or distribution or production of the material
concerned without the authors permission.

FEDSAS received certain queries in this regard and provides the following guidance:
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1. Can it be assumed that a picture found through using a search engine, such as
Google or Bing, is available for public use? Is specific permission required for such
use?

DALRO (Dramatic, Artistic and Literary Rights Organisation) maintains that even though
a picture or photograph is found on the internet, it was still created and uploaded by
someone. Normally, authors have licences to upload materials onto the internet and those
without a licence do not have the same rights and priveleges as the original licenceholder,
unless clearly indicated. (The possibility also exists that material was uploaded onto the
internet without the permission of the original author.)

This brings the following question to the fore: How can one ascertain whether a photo or
picture is subject to copyright?

Pixsy provides the following hints in this regard. Does the picture or photo contain a
watermark, or is the “©” symbol visible? Is the author or photographer’s name visible, or
is there some indication on the website where the picture is found as to the author’s
identity? If it appears that the material is indeed copyrighted, any unauthorised use thereof
would amount to a breach of copyright and would accordingly be unlawful. However, even
if material is subject to copyright, its use is not necessarily unlawful. Google maintains that
if a photo or picture is used, give credit to the author or photographer and the source
where the material is found, and do not sell, or attach costs to the reproduction of the
material (even if the material was obtained legitimatly, eg. purchased). The author, artist
or photographer has the right to require the unauthorised user to remove or destroy
materials, even if the user states that the use thereof was not intended to breach any
copyright provisions. (See Google’s explanation under the heading: “Is it possible to use
a copyright-protected work without infringing?”)
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A simple solution schools can employ is to change some of the settings within Google.
Changing the parameters of Google’s search efficiency will result in Google only
displaying unlicensed material as search results. The following steps show how to change
Google’s settings:
1. Go to Google’s homepage and click on the ‘Images’ tab. The direct link to this page
is www.google.com/imghp. It ought to look like this:

2. Search for the required material.

3. When the results show, click on ‘Tools’ and then on ‘Usage Rights’. Select ‘Labeled
for Reuse’.
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Photos and image displayed should now be free of copyright constraints and are free to
use.

Not everything found on the internet is necessarily in the public domain simply because
it’s found online. Users should ascertain whether there are any obvious signs that the
material in question is subject to copyright. If no clarity is forthcoming in this regard, and
the photo or picture is still used, make sure that the author, artist or photographer is
credited with the work, where it was found and how it was obtained. A useful and safe
option is to refrain from actually downloading the material - rather providing a link allowing
the person to whom the material is sent to access it on his or her own.

2. Purchased books or audio tracks
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The law specifically provides certain copyright exemptions. Section 12(4) provides: “The
copyright in a literary or musical work shall not be infringed by using such work, to the
extent justified by the purpose, by way of illustration in any publication, broadcast or sound
or visual record for teaching: Provided that such use shall be compatible with fair practice
and that the source shall be mentioned, as well as the name of the author as it appears
on the work.”

Multiple copies of a reasonable portion of the work, but not more than one copy per
learner, may be made available to learners. The term “reasonable portion” is not defined
and will have to be determined based on the relevant circumstances at the time. The
current global situation regarding Covid-19 and the subsequent lockdown regulations
seems reason enough to warrant electronic copies of learning material, especially
considering that the material had already been procured by the Department of Basic
Education. However, it is important that learners and their parents understand that such
material is only for use by the learners to whom it was sent. It is not intended for further
circulation or distribution, only for the purposes of teaching and learning, as provided by
the school.
Regarding the duplication of music, please see FEDSAS’ legal opinion – Music Copyright
in the School Setting, available at www.fedsas.org.za, under Documents, Legal Opinions,
Risk management and accountability. Our opinion provides further clarity in this regard.

3. May materials be distributed on platforms such as Facebook and WhatsApp?
The privacy policies of these applications ought to be consulted. Facebook’s privacy policy
indicates the following: “Please note that laws in different countries may vary. For more
information on Copyright Law you can visit the website of … the World Intellectual
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Property Organization (WIPO). Facebook can’t provide you with legal advice, so you may
want to speak with an attorney if you have more questions about copyright.” Facebook
also has a number of tips pertaining to copyright. Click on the link and see the heading
“Copyright and posting content on Facebook”.

WhatsApp does not appear to restrict content being sent through the platform.
WhatsApp’s privacy policy does, however, provide relief to an artist, photographer or
author who alleges that the content in question belongs to him or her, on account of
copyright. Instructions in this regard can be found on WhatsApp’s privacy policy under the
heading “Intellectual Property Policy: Your Copyrights and Trademarks”. However, since
a school will most likely be the user of content, this policy would not necessarily apply to
schools. But, it would be wise for schools to take note of this; authors of copyrighted
materials are afforded protection from misuse of their property.

Platforms such as Facebook and WhatsApp should be used with caution to prevent the
spreading of materials that had been obtained illegally, by, through example, downloading
copyrighted photos or pictures from the internet and distributing them through WhatsApp.
Schools can create groups on Facebook and WhatsApp in order to distribute work and
material more easily. When such a group is created, an administrator is appointed and
rules are determined. In the case of Facebook, when a group is created it has to be joined
by prospective members, but each request should be approved by the administrator. To
create a Facebook group, a profile is needed. If the person appointed to create and
administer such a group does not have a profile, one would have to be created. This can
be done at www.facebook.com, under the heading ‘Sign Up’.
After signing in, click on ‘Create’ and then on ‘Group’:
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The following screenshot indicates who will gain access to the group. Once the necessary
settings have been applied and the relevant people have been added to the group, click
‘Create’:
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WhatsApp groups can be created by navigating to the application on a asmartphone. In
the top right corner, three dots should be visible. Once accessed, choose ‘New Group’.
The required members can then be added to the group. See the following illustration:

Groups are safer and the distribution of information and materials can be regulated, as
well as WHO gains access to this information seeing as access to these groups is
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dependent on permission from the administrator. Wê encourage our members to make
use of these methods.

4. What are the sanctions for breaching copyright?

Section 24 of the Act provides the owner of the copyrighted material reliëf; the owner can
institute a claimm for damages (calculated on a basis of reasonable rolyalties) or obtain
an interdict to prevent the use or distribution of unauthorised materials, such as copies or
duplications.

Fedsas Support Services
April 2020
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